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JURISDICTION OVER NONRESIDENTS DOING 
BUSINESS WITHIN A STATE 


F  arespeaey judgment against a defendant over whom the 
court rendering it has no jurisdiction is invalid. It is not 
merely reversible on writ of error or appeal, but is wholly void for 
all purposes.! An attempt to execute it is without justification; a 
sheriff levying upon property of the defendant is liable for conver- 
sion,? and a purchaser of the property on execution sale gets no 
title to it. A court of equity may, where the remedy at law is 
inadequate, enjoin the execution of the judgment.* No action lies 
upon it either in the state wherein it is rendered ® or in any other 
state. It cannot be set up as a bar in a suit upon the original 
cause of action.’ 

If these fundamental principles of the conflict of laws are dis- 
regarded by a state court, they may be vindicated in the federal 
courts, for they are protected by two provisions of the federal 
Constitution. If a judgment is rendered in one state and an action 
is brought thereon in another state, a federal question is involved 





1 Pennoyer v. Neff, 95 U. S. 714 (1877); Needham ». Thayer, 147 Mass. 536 (1888). 

2 See Elliott v. Peirsol, 1 Pet. (U. S.) 328, 340 (1828). 

® McKinney ». Collins, 88 N. Y. 218 (1882). 

* Riverside, etc. Mills », Menefee, 237 U. S. 189 (1915). 

5 Needham »v. Thayer, 147 Mass. 536, 18 N. E. 429 (1888). 

6 Buchanan v. Rucker, 9 East, 191 (1808); Schibsby v. Westenholz, L. R. 6 Q. B. 
155 (1870); Pennoyer v. Neff, 95 U. S. 714 (1877); Rand ». Hanson, 154 Mass. 87, 
28 N. E. 6 (1891); McEwan v. Zimmer, 38 Mich. 765 (1878); Whittier v. Wendell, 
7 N. H. 257 (1834); Price v. Schaeffer, 161 Pa. 530, 29 Atl. 279 (1894). 

7 McDonald ». Mabee, 243 U. S. go (1917). 
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under the provision of Article IV, section 1, that ‘full faith and 
credit shall be given in each State to the public acts, records and 
judicial proceedings of every other State.” ® The enforcement of 
a judgment against a defendant over whom the court has no 
jurisdiction involves a violation of the provision of the Fourteenth 
Amendment that no state shall ‘deprive any person of life, liberty 
or property without due process of law.” *® The decisions of the 
Supreme Court of the United States upon the question of jurisdic- 
tion over the defendant are, therefore, under these two provisions, 
binding upon the states. 

“The foundation of jurisdiction is physical power.” A state 
cannot authorize its courts to reach out and impose liabilities 
upon persons over whom the state has no control. In other juris- 
dictions such an attempt would be regarded as an impertinence, 
an unauthorized assumption of power. “Can the island of Tobago 
pass a law to bind the rights of the whole world?” asked Lord 
Ellenborough. ‘Would the world submit to such an assumed 
jurisdiction?” In the leading case of Pennoyer v. Neff, Mr. 
Justice Field said: 


“The authority of every tribunal is necessarily restricted by the terri- 
torial limits of the State in which it is established. Any attempt to 
exercise authority beyond those limits would be deemed in every other 
forum, as has been said by this court, an illegitimate assumption of 
power, and be resisted as mere abuse.” 


A state cannot compel parties domiciled in another state to leave 
it and respond to proceedings brought against them, or impose 
liabilities upon them on their failure to appear. It is immaterial 





8 Dull v. Blackman, 169 U. S. 243 (1898); Old Wayne Life Ass’n ». McDonough, 
204 U. S. 8 (1907). 

® Dewey v. Des Moines, 173 U. S. 193, (1899); Simon v. Southern Ry. Co., 236 
U. S. 115 (1915); Riverside, etc. Mills ». Menefee, 237 U. S. 189 (1915). See Pennoyer 
v. Neff, 95 U. S. 714, 732, 733 (1877). 

10 McDonald v. Mabee, 243 U. S. 90 (1917), per Holmes, J. 

11 Buchanan »v. Rucker, 9 East, 191 (1808). 

2 os U.S. 714, 720 (1877). See also Baker v. Baker, Eccles & Co., 242 U.S. 304 
(r9r7), per Pitney, J.: “‘To hold one bound by the judgment who has not had such 
opportunity is contrary to the first principles of justice. And to assume that a party 
resident beyond the confines of a State is required to come within its borders and 
submit his personal controversy to its tribunals upon receiving notice of the suit at 
the place of his residence is a futile attempt to extend the authority and control of a 
State beyond its own territory.” : 
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whether or not the claim upon which the judgment is rendered 
arose within the state wherein the judgment is rendered.” It is 
immaterial whether or not the defendant has property in the 
state,“ although in a proceeding in rem or quasi in rem, judgment 
may be given against the property.™ It is immaterial whether or 
not the defendant had notice of the action and an opportunity to 
be heard.® It is indeed necessary to due process that steps should 
be taken calculated to give the defendant notice and an oppor- 
tunity to be heard; but something more than notice and an oppor- 
tunity to be heard is necessary. The judgment is valid only when 
the state has some power, some control over the defendant. 

The state has such control as to justify it in giving judgment in 
at least three cases: first, when the defendant is present within the 
state; second, when he has consented to the jurisdiction of the 
state; and third, when he is a citizen or resident of the state. If 
the state has control of the defendant at the time when action is 





1% Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A. C. 670; Emanuel 2. Symon, 
[1908] 1 K. B. 302 (C. A.). See Beale, “The Jurisdiction of Courts over Foreigners,” 
26 Harv. L. REv. 283, 296. 

4 Pennoyer v. Neff, 95 U. S. 714 (1877); Dewey v. Des Moines, 173 U. S. 193 
(1899); De Arman v. Massey, 151 Ala. 639, 44 So. 688 (1907); Easterly ». Goodwin, 
35 Conn. 273 (1868); Eastman v. Dearborn, 63 N. H. 364 (1877). 

A few early cases holding that jurisdiction over the defendant’s property gives 
jurisdiction to pronounce a personal judgment against him, have, since the decision 
in Pennoyer v. Neff, been discredited. De Arman v. Massey, supra; Laughlin ». 
Louisiana, etc. Co., 35 La. Ann. 1184 (1883); Lydiard ». Chute, 45 Minn. 277, 47 
N. W. 967 (1891). 

1%’ Pennoyer v. Neff, 95 U. S. 714 (1877); Arndt ». Griggs, 134 U. S. 316 (1890); 
Dewey v. Des Moines,. 173 U. S. 193 (1899); Clark v. Wells, 203 U. S. 164 (1906); 
De Arman ». Massey, 151 Ala. 639, 44 So. 688 (1907); Cloyd v. Trotter, 118 Ill. 391, 
9 N. E. 507 (1886); Beard v. Beard, 21 Ind. 321 (1863); Elmendorf ». Elmendorf, 58 
N. J. Eq. 113, 44 Atl. 164 (1899); Schwinger v. Hickok, 53 N. Y. 280 (1873). 

But such service is insufficient unless it reasonably tends to give the defendant 
notice and an opportunity to be heard. Roller v. Holly, 176 U. S. 398 (1900); United 
States v. Fisher, 222 U. S. 204 (1911). 

6 Hence even actual service upon a nonresident defendant outside the jurisdiction 
is insufficient. Harkness v. Hyde, 98 U. S. 476 (1878); Wilson v. Seligman, 144 U. S. 
41 (1892); Denny v. Ashley, 12 Colo. 165, 20 Pac. 331 (1888); Rand ». Hanson, 154 
Mass. 87, 28 N. E. 6 (1891); McEwan ». Zimmer, 38 Mich. 765 (1878); Scott ». 
Streepy, 73 Texas, 547, 11 S. W. 532 (1889). Similarly, service by publication upon a 
nonresident is insufficient. Freeman ». Alderson, 119 U. S. 185 (1886); Baker ». 
Baker, Eccles & Co., 242 U. S. 394 (1917); Cocke v. Brewer, 68 Miss. 775, 9 So. 823 © 
(1891); Smith ». McCutchen, 38 Mo. 415 (1866); McKinney ». Collins, 88 N. Y. 216 
(1882). Compare D’Arcy v. Ketchum, 11 How. (U. S.) 165 (1850) (service upon a 
co-debtor). 
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brought, the jurisdiction over the defendant continues throughout 
all stages of the action, although the defendant may in the mean- 
time have left the state, acquired a domicile or citizenship else- 
where, or attempted to withdraw his consent.!” 

The most usual method of acquiring jurisdiction is by personal 
service of process upon the defendant. Such service is valid only 
when the defendant, whether a resident or nonresident, is within 
the state when served. While he is within the state, no matter 
for how brief a time, the state has control over him, and if during 
that time he is duly served with process, the court acquires juris- 
diction over him,!® unless indeed for some reason he was exempt 
or privileged from service.'® 

Again, jurisdiction over the person of the defendant may be 
acquired by his consent. This consent may be given either before 
or after action has been brought. Jurisdiction is conferred when 
the defendant enters a general appearance in an action, that is, an 
appearance for some purpose other than that of raising the objec- 
tion of lack of jurisdiction over him.” A stipulation waiving 
service has the same effect.7. The defendant may, before suit is 





17 Nations v. Johnson, 24 How. (U. S.) 195 (1860); Michigan Trust Co. ». Ferry, 
228 U. S. 346 (1913); Fitzsimmons v. Johnson, go Tenn. 416, 17 S. W. 100 (1891). 
“This is one of the decencies of civilization that no one would dispute.” Michigan 
Trust Co. v. Ferry, supra, per Holmes, J. As to the extent of this principle, see New 
York Life Ins, Co. ». Dunlevy, 241 U. S. 518 (1916). 

18 Smith v. Gibson, 83 Ala. 284, 3 So. 321 (1887); Lee ». Baird, 139 Ala. 526, 36 
So. 720 (1903); Darrah v. Watson, 36 Iowa, 116 (1872); Alley v. Caspari, 80 Me. 
234, 14 Atl. 12 (1888); Peabody v. Hamilton, 106 Mass. 217 (1870); Thompson ». 
Cowell, 148 Mass. 552, 20 N. E. 170 (1889). 

19 As in the case of persons inveigled into the state, and nonresident witnesses and, 
in some jurisdictions, nonresident parties to judicial proceedings. Stewart v. Ramsay, 
242 U. S. 128 (1916); Matthews v. Tufts, 87 N. Y. 568 (1882). As to privilege from 
service of process, see, further, cases cited in Scott, Cas. Civ. Proc. 23. 

20 Boyle v. Sacker, 39 Ch. D. 249 (C. A. 1888); Henderson v. Carbondale, etc. Co., 
140 U. S. 25 (1891); Western Loan Co. v. Butte, etc. Co., 210 U. S. 368 (1908); St. 
Louis Car Co. ». Stillwater, etc. Co., 53 Minn. 129, 54 N. W. 1064 (1893). An appli- 
cation for an extension of time to answer is not necessarily a general appearance. 
Meisukas ». Greenough, etc. Co., 244 U. S. 54 (1917); Lowrie ». Castle, 198 Mass. 82, 
83 N. E. r118 (1908). A petition for removal to a federal court is not a general ap- 
pearance. Goldey ». Morning News, 156 U. S. 518 (1895); Wabash Western Ry. ». 
Brow, 164 U. S. 271 (1896); Mechanical Appliance Co. v. Castleman, 215 U. S. 437 
(1910). A state statute providing that an appearance for any purpose confers juris- 
diction over the defendant is constitutional. York v. Texas, 137 U. S. 15 (1890). 
Cf. Harris v. Taylor, [1915] 2 K. B. 580. 

% Aflured ». Voller, 107 Mich. 476, 65 N. W. 285 (1895); Jones v. Merrill, 113 Mich. 
433, 71 N. W. 838 (1897). 
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brought, give a power of attorney to confess judgment,” or ap- 
point an agent to accept service, or agree that service by any other 
method shall be sufficient.“ The defendant in all these cases has 
submitted to the control of the state and of the court over him. 
Again, a state has control over its citizens and over all persons 
domiciled within the state even when they have gone outside the 
state. At common law jurisdiction over such persons can be ac- 
quired by the courts of the state only by personal service within 
the state, or by consent. But statutes in several states have pro- 
vided for other methods of service upon citizens and residents. If 
the methods provided for are such as are reasonably calculated to 
give notice and an opportunity to defend, they are constitutional.” 





2 Van Norman v. Gordon, 172 Mass. 576, 53 N. E. 267 (1899); First National Bank 
v. Garland, 109 Mich. 515, 67 N. W. 559 (1896); Hazel v. Jacobs, 78 N. J. L. 450, 75 
Atl. 903 (1910); Teel v. Yost, 128 N. Y. 387, 28 N. E. 353 (1891). The judgment is 
not valid unless the authority given in the power of attorney is strictly followed. 
Grover, etc. Co. v. Radcliffe, 137 U. S. 287 (1890); National Exchange Bank ». Wiley, 
195 U.S. 257 (1904); Re Raymor’s Estate, 165 Mich. 259, 130 N. W. 594 (19112). 

% Montgomery, Jones & Co. v. Liebenthal & Co., [1898] 1 Q. B. 487 (C. A.). 

* At common law if no service could be made upon a resident it was possible to 
outlaw him. 3 Bu. Comm. 283. One result of the outlawry was to forfeit to the 
Crown the property of the defendant. This did not directly inure to the benefit of 
the plaintiff but it was a powerful club to force the defendant to appear. The process 
of outlawry was rejected in the United States as inapplicable to our conditions. 
Blessing v. McLinden, 81 N. J. L. 379, 79 Atl. 347 (1911); Nathanson v. Spitz, 19 
R. I. 70, 31 Atl. 690 (1895); McCall v. Price, 1 McCord (S. C.) 82 (#821). 

In European countries jurisdiction is normally based upon allegiance or domicile 
rather than upon the personal presence of the defendant. Beale, “The Jurisdiction 
of Courts over Foreigners,”’ 26 Harv. L. REV. 193. 

% Ouseley v. Lehigh Valley, etc. Co., 84 Fed. 602 (C. C., E. D. Pa., 1897); Bicker- 
dike v. Allen, 157 Ill. 95, 41 N. E. 740 (1895) (publication and mailing); Sturgis ». 
Fay, 16 Ind. 429 (1861) (usual or last place of residence); Bryant v. Shute’s Executor, 
147 Ky. 268, 144 S. W. 28 (1912) (last and usual place of abode); Harryman 2. 
Roberts, 52 Md. 64 (1879) (service at residence); Henderson ». Staniford, 105 Mass. 
504 (1870) (publication); Continental National Bank ». Thurber, 74 Hun (N. Y.) 
632, 26 N. Y. Supp. 956 (1893) (service at residence). Cf. Douglas v. Forrest, 4 Bing. 
686 (1828) (proclamation in public place); Schibsby v. Westenholz, L. R. 6 Q. B. 155 
(1870). But see, contra, Raher v. Raher, 150 Iowa, 511, 129 N. W. 494 (1911) (serv- 
ice outside the state). 

A method of service is insufficient when, although it may have a tendency to give 
notice to the defendant, yet there is another way obviously better calculated to give 
notice. Service by publication is insufficient therefore when personal service is 
possible (Bardwell v. Collins, 44 Minn. 97, 46 N. W. 315 (1890) ), or where the de- 
fendant had left the state but his family remained at his last place of abode. McDonald 
v. Mabee, 243 U. S. 90 (1917). It is doubtful whether service by publication upon a 
resident is sufficient even when no other method of service is available. See McDonald 
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To what extent has a state control over nonresidents not per- 
sonally within the state but doing business therein, either as in- 
dividuals or as partners? To what extent may the state confer 
upon its courts jurisdiction over such persons? In Pennoyer v. 
Nef,* in which the general principles in regard to jurisdiction 
were thoroughly discussed and expounded, these questions were 
expressly left open. Mr. Justice Field said: *” 


“Neither do we mean to assert that a State may not require a non- 
resident entering into a partnership or association within its limits, or 
making contracts enforceable there, to appoint an agent or representa- 
tive in the State to receive service of process and notice in legal pro- 
ceedings instituted with respect to such partnership, association, or 
contracts, or to designate a place where such service may be made and 
notice given, and provide, upon their failure to make such appointment 
or to designate such place, that service may be made upon a public officer 
designated for that purpose, or in some other prescribed way, and that 
judgments rendered upon such service may not be binding upon the 
non-residents both within and without the State.” 


A number of cases have lately arisen involving the validity of a 
Kentucky statute. This statute * provides that: 


“In actions against an individual residing in another State, or a 
partnership, association, or joint stock company, the members of which 
reside in another State, engaged in business in this State, the summons 
may be served on the manager, or agent of, or person in charge of, such 
business in this State, in the county where the business is carried on, or 
in the county where the cause of action occurred.” 


The courts of Kentucky have upheld the validity of this stat- 
ute.2® In several cases, however, the courts of other states have 
held invalid Kentucky judgments rendered under the statute.*° 





v. Mabee, supra; De la Montanya v. De la Montanya, 112 Cal. ror, 44 Pac. 354 
(1896). 

% o5 U.S. 714 (1877). 

7 Ibid., 735. 

28 Kentucky Crvit Cope, § 51, subsec. 6. 

29 Guenther v. American Steel Hoop Co., 116 Ky. 580, 76 S. W. 419 (1903); Johnson 
v. Westerfield, 143 Ky. 10, 135 S. W. 425 (1911); Crane v. Hall, 165 Ky. 827, 178 S. W. 
1096 (1915). 

80 Moredock ». Kirby, 118 Fed. 180 (C. C., W. D. Ky., 1902); Flexner ». Farson, 
268 Ill. 435, 109 N. E. 327 (1915); Cabanne ». Graf, 87 Minn. 510, 92 N. W. 461 
(1902). For cases holding similar statutes invalid, see Brooks v. Dun, 51 Fed. 138 
(C. C., W. D. Tenn., 1892); Ralya Market Co. ». Armour & Co., 102 Fed. 530 (C. C., 
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In the most recent of these cases, Flexner v. Farson,*' an action 
of debt was brought in Illinois upon a Kentucky judgment. It 
appeared that the cause of action on which the judgment was 
based arose in Kentucky; that the defendants were nonresidents 
but were, at the time the cause of action arose, doing business in 
Kentucky as partners through one Washington Flexner as their 
agent; that service was made upon him after he had ceased to act 
as such agent; that the defendants did not appear in the action; 
and that the Kentucky court thereupon rendered judgment against 
them by default. The Illinois court gave judgment for the de- 
fendants, which was affirmed on appeal by the Supreme Court of 
the state. The plaintiff, contending that full faith and credit was 
denied to the Kentucky judgment, brought the case on writ of 
error to the Supreme Court of the United States, and that court 
has affirmed the Illinois judgment.” The opinion of the court, 
delivered by Mr. Justice Holmes, is very brief. After stating the 
facts, he says: 


“Tt is argued that the pleas tacitly admit that Washington Flexner 
was agent of the firm at the time of the transaction sued upon in Ken- 
tucky, and the Kentucky statute is construed as purporting to make 
him agent to receive service in suits arising out of the business done in 
that State. On this construction it is said that the defendants by doing 
business in the State consented to be bound by the service prescribed. 
The analogy of suits against insurance companies based upon such serv- 
ice is invoked. Mutual Reserve Fund Life Association v. Phelps, 190 
U. S. 147. But the consent that is said to be implied in such cases is a 
mere fiction, founded upon the accepted doctrine that the States could 
exclude foreign corporations altogether, and therefore could establish 
this obligation as a condition to letting them in. Lafayette Ins. Co. v. 
French, 18 How. 404; Pennsylvania Fire Ins. Co. v. Gold Issue Mining 
& Milling Co., 243 U.S. 93, 96. The State had no power to exclude the 
defendants and on that ground without going farther the Supreme 
Court of Illinois rightly held that the analogy failed, and that the Ken- 





N. D. Iowa, 1900); Caldwell ». Armour, 1 Pen. (Del.) 545 (1899); Aikmann ». San- 
derson, 122 La. 265, 47 So. 600 (1908). But see, contra, Alaska Commercial Co. ». 
Debney, 144 Fed. 1 (C. C. A., oth Circ., 1906); Rauber ». Whitney, 125 Ind. 216, 25 
N. E. 186 (1890); Behn v. Whitney, 125 Ind. 599, 25 N. E. 187 (1890); Edwards ». 
Van Cleave, 47 Ind. App. 347, 94 N. E. 596 (1911); Green ». Synder, 114 Tenn. 100, 
84 S. W. 808 (1904). 

$1 268 Ill. 435, 109 N. E. 327 (1915). 

% Flexner v. Farson, 248 U. S. 289 (1919). 
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tucky judgment was void. If the Kentucky statute purports to have 
the effect attributed to it, it cannot have that effect in the present case. 
New York Life Ins. Co. v. Dunlevy, 241 U. S. 518, 522, 523. Judgment 
affirmed.” 


The line of thought which the opinion seems to suggest is this: 
A state may exclude a foreign corporation altogether, and may 
therefore admit it on such conditions as it may choose to impose; 
but a state may not exclude nonresident persons, and may not there- 
fore impose any conditions on admission. The problem, however, 
is not quite as simple as this. A state may not always exclude 
foreign corporations; for example, it may not exclude a corporation 
which seeks to do only an interstate business. But even though it 
may not exclude, it may impose some conditions on admission.* 

The opinion of Mr. Justice Holmes suggests an inquiry into the 
basis of jurisdiction over corporations. There is no difficulty as to 
domestic corporations. Obviously the state which creates a cor- 
poration has the necessary control over it to serve as a basis of 
jurisdiction. It is domiciled within the state. At common law 
service upon a corporation is effected by service upon its principal 
officer.* By statute service upon other officers or agents is fre- 
quently allowed, and such service, or service by any other method, 
is valid if it fairly tends to give the corporation notice of the action 
and an opportunity to be heard.® 





%8 See International Harvester Co. v. Kentucky, 234 U. S. 579 (1914), stated and 
discussed infra, p. 885. 

And even though a state may exclude, there are some conditions on admission it 
may not impose, ¢. g., conditions designed to prevent resorting to the federal courts 
or conditions which would result in taking the property of the corporation without 
due process of law. See note 44, infra. But see the dissenting opinion of Mr. Justice 
Holmes in Western Union Tel. Co. v. Kansas, 216 U.S. 1, 52 (1910). Fora discussion 
of “unconstitutional conditions,” see HENDERSON, FOREIGN CoRPORATIONS, Chap. 
VIII; Report of the Commissioner of Corporations on State Laws concerning Foreign 
Corporations, 1915, Pt. II. 

* Kansas City, etc. R. R. Co. v. Daughtry, 138 U. S. 298, 305 (1891); State v. 
Western N. C. R. R. Co., 89 N. C. 584 (1883); 1 Tupp’s Practice, 8 ed., 119. 

% St. Mary’s Petroleum Co. v. West Virginia, 203 U. S. 183 (1906) (service upon 
state auditor); Clearwater Mercantile Co. v. Roberts, 51 Fla. 176, 40 So. 436 (1906) 
(publication); Nelson v. C., B. & Q. R. R. Co., 225 Ill. 197, 80 N. E. 109 (1907) (pub- 
lication and mail); Hinckley v. Kettle River R. R. Co., 70 Minn. 105, 72 N. W. 835 
(1897) (deposit of summons in office of secretary of state, who is charged with duty of 
mailing a copy to an officer of the corporation); Straub ». Lyman, etc. Co., 30 S. D. 
310, 138 N. W. 957 (1912) (service outside the state.) 

If the method of service is not reasonably calculated to give the corporation notice 
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‘A more difficult question arises as to foreign corporations, that 
is, corporations organized and existing under the laws of another 
state or territory or country than that in which the action is 
brought. If a foreign corporation is not doing business within the 
state, it is not subject to the jurisdiction of the state merely be- 
cause one or more of its officers or agents happens to live thefe or 
to go there.** The New York and North Carolina courts long 
obstinately clung to the opposite view; *” but the Supreme Court 
of the United States has now definitely held that a state has no 
‘ jurisdiction over the corporation in such a case, and that an at- 
tempt to exercise jurisdiction is a violation of the Fourteenth 
Amendment.** 

Certainly, however, a foreign corporation may voluntarily con- 
sent to submit itself to the jurisdiction of the state and of the 
courts of the state. And inasmuch as a corporation, although a 
“person” *® and entitled as such to protection under the due- 
process clause of the Fourteenth Amendment, is not a “citizen” “° 
and is not as such entitled to ‘‘all privileges and immunities of 
citizens in the several States,” “' or ‘the privileges or immunities 
of citizens of the United States,” “ a state may in general exclude 
a foreign corporation from doing business within the state.* It 
may impose conditions precedent to its doing business within the 





and an opportunity to defend, it is unconstitutional. Pinney v. Providence Loan & 
Investment Co., 106 Wis. 396, 82 N. W. 308 (1900) (leaving copy in registry of deeds, - 
no one being canned with duty to notify defendant). 

% St. Clair v. Cox, 106 U. S. 350 (1882); Goldey ». Morning News, 156 U. s. 518 
(1895); Kendall ». American Automatic Loom Co., 198 U. S. 477 (1905); Newell ». 
Great W. Ry. Co., 19 Mich. 336 (1869); Moulin ». Tnewance Co., 24 N. J. L. (4 Zab.) 
222 (1853); Aldrich ». Anchor Coal Co., 24 Ore. 32, 32 Pac. 756 (1893). 

37 Sadler v. Boston, etc. Co., 202 N. Y. 547, 95 N. E. 1139 (1911), 140 N. Y. App. 
Div. 367, 125 N. Y. Supp. 405 (1910); Menefee v. Riverside, etc. Mills, 161 N. C. 164, 
76 S. E. 741 (1913). 

%8 Riverside, etc. Mills v. Menefee, 237 U. S. 189 (1915). See also Dollar Co. ». 
Canadian, etc. Co., 220 N. Y. 270, 115 N. E. 711 (1917). 

8 Santa Clara Co. v. Southern Pac. R. R. Co., 118 U. S. 394, 396 (1886); Smyth 
v. Ames, 169 U. S. 466 (1898). 

40 Paul v. Virginia, 8 Wall. (U. S.) 168 (1868). 

“ Article IV, § 2. 

# Amendment XIV. 

® Paul ». Virginia, 8 Wall. (U. S.) 168 (1868). For an exhaustive digest of deci- 
sions as to what constitutes “doing business” within a state, see the Report of the 
Commissioner of Corporations on State Laws concerning Foreign Corporations, 1915, 
156-68. 
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‘state. It may impose as a condition precedent the filing of a con- 
sent to service of process in a designated manner. If a foreign 
corporation actually files such a consent it is bound thereby.“ 

Not infrequently it happens that a foreign corporation does 
business in a state without having filed consent to any form of 
service of process. The statute may not require the filing of any 
consent, but may simply provide that if a corporation does business 
within the state, service may be made upon one of its officers or 
agents within the state, or upon a public officer of the state. Or 
the statute may require the filing of a consent, but the corporation 
may have neglected to comply with the statute.“ In such cases, 
where the corporation has not expressly assented to the jurisdiction 
of the state and of the courts of the state, three possible founda- 
tions for, jurisdiction have been suggested: (1) that the corpora- 
tion has given an “implied” consent to the jurisdiction; (2) that 
the corporation is present and is found within the state; and (3) 
that on principles of justice, if a corporation voluntarily does busi- 
ness within the state, it is bound by the reasonable regulations by 
the state of that business.” 

1. In the leading case of Lafayette Insurance Co. v. French," 
jurisdiction is rested upon the theory of “implied” consent. Mr. 
Justice Curtis said: * 


“A corporation created by Indiana can transact business in Ohio 
only with the consent, express or implied, of the latter State. 13 Pet. 





“ The decisions on this point are numberless. See BEALE, FoREIGN CORPORATIONS, 
Chaps. VII, XI; HENDERSON, PosITION OF FoREIGN CORPORATIONS IN AMERICAN 
CONSTITUTIONAL Law, Chap. V. ; 

But a foreign corporation is not bound by its consent to conditions which are so 
outrageously unreasonable as to amount to a deprivation of property without due 
process of law. “A state may not say to a foreign corporation, you may do business 
within our borders if you permit your property to be taken without due process of 
law.” Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 83 (1913). It is conceived 
therefore that if the corporation should agree to be bound by a judgment rendered 
without any service of process, or after service by a method which would have no 
tendency to give notice of the action to the corporation or an opportunity to be 
heard, it would not be bound. See note 33, supra, and note 50, infra. 

4 For a summary of the statutes of the several states, see the Report of the Com- 
missioner of Corporations on State Laws concerning Foreign Corporations, 1915, 
34-41. 

“ A corporation, it seems clear, is domiciled only in the state creating it. Hence 
jurisdiction over a foreign corporation cannot be based upon domicile. 

47 18 How. (U. S.) 404 (1855). 

48 Pages 407, 408. 
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519. This consent may be accompanied by such conditions as Ohio 
may think fit to impose; and these conditions must be deemed valid 
and effectual by other States, and by this court, provided they are not 
repugnant to the constitution or laws of the United States, or inconsist- 
ent with those rules of public law which secure the jurisdiction and 
authority of each State from encroachment by all others, or that prin- 
ciple of natural justice which forbids condemnation without opportu- 
nity for defence . . . Now, when this corporation sent its agent into 
Ohio, with authority to make contracts of insurance there, the corpora- 
tion must be taken to assent to the condition upon which alone such 
business could be there transacted by them; that condition being, that 
an agent, to make contracts, should also be the agent of the corporation 
to receive service of process in suits.on such contracts.” 


This line of reasoning is undoubtedly sound enough in cases in 
which it is really possible to find sufficient evidence of consent. 
In truth, however, although it is sometimes possible to spell out a 
consent by the corporation, it is often difficult and sometimes im- 
possible to do so.*® But the corporation may be held even if it 
appears that it did not consent. The Supreme Court recognizes 
that the implication of consent in many cases involves a fiction, 
but the corporation nevertheless does not on that account escape.*® 

‘2. To meet the difficulty of lack of any real consent, and to avoid 
the necessity of resorting to a fiction, it has been urged that the 
jurisdiction is based upon the presence of the corporation within 
the state." It is asserted that a corporation is actually present 
and can be found wherever it is engaged in business. On this 
theory a foreign corporation can be served in a state where it does 





49 The difficulties with the theory of implied consent are set forth in HENDERSON, 
POSITION OF FOREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL Law, Chap. V; 
Cahill, ‘‘ Jurisdiction over Foreign Corporations,” 30 Harv. L. Rev. 676. The theory 
is supported in BEALE, FoREIGN Corporations, Chap. XI. 

50 Conversely, a foreign corporation is not bound by regulations which are so out- 
rageous as to amount to a deprivation of property without due process of law. It 
has been held that if a state statute provides for service of process upon a foreign 
corporation doing business within the state by service upon a public officer, such 
service is invalid if it is not such as is calculated to give notice to the corporation. 
King Tonopah Mining Co. v. Lynch, 232 Fed. 485 (D. C., Nev., 1916) (service upon 
state official not charged with duty to notify corporation); Knapp ». ‘Bullock Tractor 
Co., 242 Fed. 543 (D. C., S. D. Cal., 1917) (like preceding case). Cf. Mutual Life 
Ins. Co. v. Spratley, 172 U.S. 602 (1899); Commercial Mutual Accident Co. ». Davis, 
213 U. S. 245 (1909). 

5! For a discussion of this theory, see HENDERSON, PosITION oF ForEIGN CorpPor- 
ATIONS IN AMERICAN CONSTITUTIONAL Law, Chap. V; 30 Harv. L. REv. 676-06. 
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business even though no statute authorizes such service. Some 
cases have indeed gone to this length. There would seem to be 
no objection on principle to this theory, but it has never met with 
complete and unqualified approval by the’ Supreme Court. In a 
famous dictum of Chief Justice Taney in Bank of Augusta v. 
Earle,® the proposition was asserted in broad terms that ‘“‘a cor- 
poration can have no legal existence out of the boundaries of the 
sovereignty by which it is created.” Although since that dictum 
was promulgated, the broad doctrine there laid down has been con- 
siderably limited, and the Supreme Court has in many cases stated 
that a corporation may be found outside the state wherein it was 
organized, yet the Supreme Court has never completely and def- 
initely repudiated the dictum. Two recent cases, Old Wayne Life 
Association v. McDonough ™ and Simon v. Southern Railway, de- 
cided by that court, tend to show a disapproval of, or at least a 
limitation on, the doctrine of corporate presence. In these cases 
it was held that under a statute providing for service on foreign 
corporations doing business within the state by service upon a 
public official, such service was insufficient if the cause of action 
arose in another state. 

3. In explanation of Old Wayne Life Association v. McDonough 
and Simon v. Southern Railway, Learned Hand, J., has, in the case 
of Smolik v. Philadelphia & Reading Coal & Iron Co.,* suggested 
a third possible theory on which to base jurisdiction over foreign 
corporations. In that case it appeared that a New York statute 
required every foreign corporation doing business in New York to 
take out a license, which should not be issued unless the corpora- 
tion had appointed an agent within the state upon whom process 
might be served. The defendant corporation did appoint such an 
agent, and in an action brought in the federal District Court for 
the Southern District of New York, and based upon a cause of 
action which did not arise in New York, service was made upon the 





8 La Compagnie Générale Transatlantique v. Law & Co., [1899] A. C. 431; Wilson 
Packing Co. v. Hunter, 8 Biss. 429, Fed. Cas. No. 17,852 (1879). But see Desper ». 
Continental Water Meter Co., 137 Mass. 252 (1884). And see cases cited, Scort, 
Cas. Crv. Proc. 38, note. 

53 13 Pet. (U. S.) 519, 588 (1839). 

5 204 U. S. 8 (1907). 

5% 236 U.S. 115 (1915). 

8% 222 Fed. 148 (D.C., S. D., N. Y., 1915). 
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agent. A motion to set aside the service was denied.” Judge 
Hand said: 


“When it is said that a foreign corporation will be taken to have 
consented to the appointment of an agent to accept service, the court 
does not mean that as a fact it has consented at all, because the cor- 
poration does not in fact consent; but the court, for purposes of justice, 
treats it as if it had. It is true that the consequences so imputed to it 
lie within its own control, since it need not do business within the state, 
but that is not equivalent to a consent; actually it might have refused 
to appoint, and yet its refusal would make no difference. The court, in 
the interests of justice, imputes results to the voluntary act of doing 
business within the foreign state, quite independently of any intent. 

“The limits of that consent are as independent of any actual intent 
as the consent itself. Being a mere creature of justice it will have such 
consent only as justice requires; hence it may be limited, as it has been 
limited in Simon v. Southern Railway, supra, and Old Wayne Insurance 
Co. v. McDonough, supra. The actual consent in the cases at bar has 
no such latitudinarian possibilities; it must be measured by the proper 
meaning to be attributed to the words used, and, where that meaning 
calls for wide application, such must be given.” 


Here then is a third theory of the basis of jurisdiction over for- 
eign corporations. If a foreign corporation voluntarily does busi- 
ness within the state it is bound by reasonable regulations of that 
business imposed by the state, not because it is found there, not 
because it has consented to those regulations, but because it is as 
reasonable and just to subject the corporation to those regulations 
as though it had consented. The jurisdiction is based upon the 
control of the state resulting from the voluntary act of the corpora- 





57 Bagdon v. Philadelphia, etc. Co., 217 N. Y. 432, 111 N. E. 1075 (1916), accord. 

58 222 Fed. 148, 151. This opinion was approved by Holmes, J., in Pennsylvania 
Fire Ins. Co. v. Gold Issue Min. & Mill. Co., 243 U. S. 93 (1917), in which case the 
defendant had filed a consent to service of process upon a public official, and the 
service was upheld although the cause of action arose outside the state. It is not 
yet settled whether, in view of the Old Wayne and Simon cases, service of process 
upon an agent is valid, when the cause of action arose outside the state, if no con- 
sent had been filed. The service was held invalid in Fry v. Denver, etc. R. R. Co., 
226 Fed. 893 (D. C., N. D., Cal., 1915), and in Takacs v. Philadelphia, etc. Ry. Co.; 
228 Fed. 728 (D. C., S. D., N. Y., rors). But the contrary result was reached in 
Barrow Steamship Co. v. Kane, 170 U.’S. 100 (1898); Atchison, etc. Ry. Co. v. Weeks, 
248 Fed. 970, 979 (D. C., W. D., Texas, 1918); Reynolds v. Missouri, etc. Ry., 228 
Mass. 584, 117 N. E. 913 (1917); Tauza »v. Susquehanna Coal Co., 220 N. Y. 259, 
115 N. E. ot5 (1917). 
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tion in doing business within the state, not from its voluntary 
consent to be bound by the laws of the state.*® Here is no illegiti- 
mate assumption of power by the state; Tobago is not trying to 
bind the rights of the whole world. 

Having examined the possible bases of jurisdiction over foreign 
corporations, we may turn again to the question of jurisdiction 
over nonresident persons. When citizens of other states seek’ to 
do business within the state, either as individuals or as partners, 
the state has no power arbitrarily to exclude them. To do so 
would violate the provision of Article IV, section 2, of the federal 
Constitution that ‘The citizens of each State shall be entitled to 
all privileges and immunities of citizens in the several States”; 
and the provision of the Fourteenth Amendment that “No State 
shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States.” But because the 
state cannot exclude, it does not follow that it may not impose 
conditions upon admission. 

It is well settled that a state may, in the senate exercise of 
the police power, regulate business carried on within the state, 
although the business is of an interstate character and although it 
is carried on by nonresidents. Under the pretence of exercising 
the police power, to be sure, the state may not impose burdens 
upon interstate commerce, or take property without due process 
of law, or deny to any person within its jurisdiction the equal pro- 
tection of the laws, or deny to citizens of the several states and 
citizens of the United States the privileges and immunities guaran- 





59 A state may validly provide for service of process upon a foreign corporation 
which has ceased to do business within the state if the cause of action arose in the 
state before the withdrawal. Mutual Reserve Life, etc. Ass’n v. Phelps, 190 U. S. 
147 (1903); McCord Lumber Co. v. Doyle, 97 Fed. 22 (C. C. A., 8th Circ., 1899); 
Tucker v. Insurance Co., 232 Mass. 224,122 N. E. 285 (1919). Cf. Hunter ». Mutual 
Reserve Life Ins. Co., 218° U. S. 573 (1910). It would be impossible to say that at 
the time of service the corporation is present within the state. People’s Tobacco Co. 
v. American Tobacco Co., 246 U. S. 79 (1918). These decisions can be upheld only 
on the theory of implied consent, or on the theory suggested’ by Judge Hand. 

60 T have not attempted to distinguish cases where the business is carried on by a 
partnership from those in which it is carried on by an individual. In our law a part- 
nership is not treated as an entity. If it were so treated it would be possible to apply 
many of the principles applicable to corporations which are not applicable to indi- 
viduals. See Worcester, etc. Co. v. Firbank, Pauling & Co., [1894] 1 Q. B. 784; Von 
Hellfeld v. Rechnitzer and Mayer Fréres & Co., [1914] 1 Ch. 748; Sugg v. Thornton, 
132 U.S. 524 (1889); State v. Adams Express Co., 66 Minn. 271, 68 N. W. 1085 (1896). 
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teed by the Constitution. When a state attempts to compel non- 
residents doing business within the state to submit to the jurisdic- 
tion of the courts of the state, the validity of the attempt depends 
upon the question whether this is a reasonable exercise of the 
power to regulate business. : 

The. state has not power to exciude a corporation which seeks to 
do within the state only interstate business. Nevertheless it was 
held in International Harvester Co. v. Kentucky™ that the state 
may validly provide that such a corporation should appoint an 
agent to accept service of process. Such a provision does not im- 
pose an improper burden upon interstate commerce. It merely 
treats foreign corporations like domestic corporations. Mr. Justice 
Day, speaking for the court in that case, said: 


“Tt is argued that a corporation engaged in purely interstate com- 
merce within a State cannot be required to submit to regulations such 
as designating an agent upon whom process. may be served as a condi- 
tion of doing such business, and that as such requirement cannot be 
made, the ordinary agents of the corporation, although doing interstate 
business within the State, cannot by its laws be made amenable to 
judicial process within the State. The contention comes to this, so long 
as a foreign corporation engages in interstate commerce only it is im- 
mune from the service of process under the laws of the State in which 
it is carrying on such business. This is indeed, as was said by the Court 
of Appeals of Kentucky, a novel proposition, and we are unable to find 
a decision to support it, nor has one been called to our attention. True, 
it has been held time and again that a State cannot burden interstate 
‘ commerce or pass laws which amount to the regulation of such com- 
merce; but this is a long way from holding that the ordinary process of 
the courts may not reach corporations carrying on business within the 
State which is wholly of an interstate commerce character.” ® 





234 U.S. 579 (1914). 

® A statute subjecting cars used in interstate commerce to attachment and gar- 
nishment is not an improper interference with interstate commerce. Davis v. Cleve- 
land, etc. Ry. Co., 217 U. S. 157 (1910). 

A state may not impose unreasonable conditions upon a corporation seeking to 
carry on only interstate commerce within the state. International Textbook Co. ». 
Pigg, 217 U. S. 91 (1910); Sioux Remedy Co. v. Cope, 235 U. S. 197 (1914). But it 
may impose such conditions upon a corporation seeking to carry on intrastate as 
well as interstate commerce, provided the conditions do not actually burden inter- 
state commerce. Interstate Amusement Co. v. Albert, 239 U. S. 560 (1916). It may 
not, however, impose conditions upon a corporation seeking to carry on intrastate as 
well as interstate commerce if the conditions would operate as a burden upon inter- 
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Although the state may not exclude the corporation, it may com- 
pel the corporation to submit to the jurisdiction of its courts. 

The case of Kane v. New Jersey ® shows that although a state 
may not exclude from its borders a nonresident individual, yet it 
may under certain circumstances impose as a condition of admis- 
sion the appointment of an agent to accept service of process. A 
statute of New Jersey provided that a nonresident owner of an 
automobile should, as a condition precedent to his right to operate 
his car in the highways of the state, appoint the secretary of state 
as his agent upon whom process might be served “in any action 
or legal proceeding caused by the operation of his registered motor 
vehicle within this state against such owner.” The defendant, a 
resident of New York, having failed to comply with this provision 
was arrested while driving his automobile in New Jersey. When 
arrested he was on his way from New York to Pennsylvania. He 
claimed that the statute as to him violated the Constitution and 
laws of the United States regulating interstate commerce, and also 
the Fourteenth Amendment. These contentions were overruled, 
and he was fined. The conviction was affirmed in the highest 
court of the state, and the case was brought to the Supreme Court 
of the United States by writ of error. It was held that the statute 
was constitutional. Mr. Justice Brandeis, speaking for the court, 
said : 


“We know that ability to enforce criminal and civil penalties for 
transgression is an aid to securing observance of laws. And in view of 
the speed of the automobile and the habits of men, we cannot say that 
the Legislature of New Jersey was unreasonable in believing that ability 
to establish, by legal proceedings within the State, any financial liability 
of nonresident owners, was essential to public safety. There is nothing 
to show that the requirement is unduly burdensome in practice. It is 
not a discrimination against nonresidents, denying them equal protec- 
tion of the law. On the contrary, it puts nonresident owners upon an 
equality with resident owners.” 


A state may then in the exercise of its police power impose rea- 
sonable conditions upon nonresidents wishing to do acts within 





state commerce. Western Union Tel. Co. v. Kansas, 216 U. S. 1 (1910); Pullman Co. 

v. Kansas, 216 U. S. 56 (1910); Ludwig ». Western Union Tel. Co., 216 U. S. 146 

(1910); Looney v. Crane Co., 245 U. S. 178 (1917); International Paper Co. ». Massa- 

chusetts, 246 U. S. 135. Cf. Interstate Amusement Co. ». Albert, 239 U. S. 560 (1916). 
®& 242 U.S. 160 (1916).  Thid., 167. 
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the state. The mere fact that the state may not prevent the doing ~ 
of such acts does not preclude it from imposing such conditions. 
The police power is not confined to regulations of public health, 
morals, safety, and the like. It affects economic as well as social 
conditions. “It embraces regulations designed to promote public 
convenience or the general prosperity or welfare.” ® The.condi- 
tions, to be sure, must be such as fairly fall within the proper scope 
of the police power, and such as do not violate any rights guaran- 
teed by the federal Constitution, such as those protected by the 
interstate-commerce clause or by the “privileges and immunities” 
clauses or the due-process clause, or the clause forbidding a state 
to deny to any person within its jurisdiction the equal protection 
of the laws. Undoubtedly a statute forbidding a foreign corpora- 
tion to enter the state to carry on interstate commerce, without 
filing a consent to the jurisdiction of the courts of the state as to 
all causes of action, no matter where or how arising, is unconstitu- 
tional. Similarly, doubtless, a statute forbidding a nonresident 
to operate his automobile within the state, unless he has consented 
to submit himself to the jurisdiction of the courts of the state as 
to all causes of action, whether or not arising out of the operation . 
of the automobile in the state, would be unconstitutional. Simi- 
larly, doubtless, a statute providing that nonresidents should not 
do business within the state without having consented to the juris- 
diction of the courts of the state as to all causes of action, no 
matter where or how arising, would be unconstitutional. 

% Sligh ». Kirkwood, 237 U. S. 52, 59 (1915). See, also, Central Loan & Trust 
Co. ». Campbell, 173 U. S. 84 (1899); C. B. & Q. Railway ». Drainage Comm’rs, 200 
U, S. 561, 592 (1906); Bacon v. Walker, 204 U. S. 311 (1907); Noble State Bank ». 
Haskell, 219 U. S. 104 (1911); Eubank v. Richmond, 226 U. S. 137 (1912). See 
FreunD, Potice Power, §§ 8, 12. 

% Sioux Remedy Co. v. Cope, 235 U. S. 197, 205 (1914). In that case the court 
said: ‘The second, [condition], respecting the appointment of a resident agent upon 
whom process may be served, is particularly burdensome, because, as the Supreme 
Court of the State has said, it requires the corporation to subject itself to the juris- 
diction of the courts of the State in general as a prerequisite to suing in any of them; 
that is to say, it withholds the right to sue even in a single instance until the corpora- 
tion renders itself amenable to suit in all the courts of the State by whosoever chooses 
to sue it there. If one State can impose such a condition others can, and in that way 
corporations engaged in interstate commerce can be subjected to great embarrass- 
ment and serious hazards in the enforcement of contractual rights directly arising 
out of and connected with such commerce. As applied to such rights we think the 


conditions are unreasonable and burdensome, and therefore in conflict with the 
commerce clause.” 
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But there would seem to be no objection to a statute which for- 
bids nonresidents to do business within the state without having 
consented to the jurisdiction of the courts of the state as to all 
causes of action arising within the state and out of the business 
carried on within the state. Such a provision seems essentially 
just. Very clearly provisions allowing creditors to attach the as- 
sets employed in the business within the state are desirable and 
proper, and such provisions are well-nigh universal; but very fre- 
quently the business is carried on without the use of any property 
within the state. In such a case should a creditor of the business 
be bound to resort to other states to search out and discover the 
owner of the business? That would seem to be a hardship to the 
creditor. The words of Mr. Justice Swayne, speaking of the un- 
fairness of refusing a creditor the right to sue a foreign corporation 
in the state where the corporation was carrying on business and 
where the cause of action arose, are equally applicable here. ‘In 
many instances the cost of the remedy would have largely exceeded 
the value of its fruits. In suits local in their character, both at 
law and in equity, there could be no relief. The result would be, 
to a large extent, immunity from all legal responsibility.” On 
the other hand there is little hardship on the owner of the business 
if he is required to answer for all claims arising out of the business 
in the place where the business is carried on. A statute requiring 
persons carrying on business within the state to consent to service 
of process upon an agent in actions arising within the state out of 
the business carried on within the state, would therefore seem to 
fall within the proper scope of the police power. 

If a state has power to forbid a nonresident to do business with- 
out having filed a consent to service of process upon his agent, the 
question arises whether the state has jurisdiction in the absence of 
such express consent. We have seen that in the case of corpora- 
tions, on one or the other of three possible theories, the Supreme 
Court has held that the state may acquire jurisdiction over foreign 
corporations doing business within the state, as to causes of action 
therein arising, although no consent was expressly given. How far 
are these three theories applicable to the case of nonresident indi- 
viduals? It seems impossible to say that the nonresident is present 
and “found” within the state; an individual cannot be present 


87 Railroad Co. v. Harris, 12 Wall. (U. S.) 65, 84 (1870). 
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except where his physical body is. But it would seem that it is as 
easy to apply the doctrine of “implied” consent to an individual 
nonresident, as to a foreign corporation. If the mere fact that a 
corporation does business in a state constitutes a consent to the 
conditions which the state may properly and does impose, it is 
hard to see why the doing of business by an individual is not a 
consent to the conditions which the state may properly and does 
impose. The mere fact that the state may not properly impose 
conditions upon individuals which it may impose upon corporations 
is immaterial, as long as the conditions it does impose are proper. 
Furthermore if, according to Judge Hand’s theory, a corporation 
is bound by conditions imposed by the state, not because it has 
consented to be bound, but because by voluntarily doing business 
within the state it is just and proper to hold that it is bound by 
the reasonable regulations of that business by the state, there is no 
good reason why an individual should not likewise be bound. 

There are several grounds, however, on which it may be urged 
that it is possible to reconcile the decision in Flexner v. Farson 
with the principles discussed above. 

The Kentucky statutes do not make provision for any form of 
substituted or constructive service upon residents in a proceeding 
in personam. In Kentucky the only form of service upon residents 
in such a proceeding is personal service. Does the provision for 
service upon the agent of a nonresident doing business within the 
state discriminate against nonresidents in such a way as to violate 
the constitutional provisions as to privileges and immunities? It . 
would seem not. It is not necessary to put residents and nonresi- 
dents on an exact equality. Nonresidents have by virtue of their 
nonresidence a certain advantage over residents. It is more diffi- 
cult to find them within the jurisdiction and to effect personal serv- 
ice upon them. Since the discrimination merely removes this 
advantage, it is not a violation of the constitutional provisions.® 
The case of Ballard v. Hunter ® is instructive on this point. In 
that case a proceeding im rem was brought in Arkansas for the sale 
of land in that state for nonpayment of taxes. Service was made 





8 Guenther v. American Steel Hoop Co., 116 Ky. 580, 591, 76 S. W. 419 (1903). 
The opposite view was taken in Moredock ». Kirby, 118 Fed. 180 (C. C., W. D., Ky., 
1902), and in Caldwell v. Armour, 1 Pen. (Del.) 545 (1899). 

6 204 U. S. 241 (1907). 
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by publication upon the defendant, a nonresident owner. This 
service was in accordance with the statutes of Arkansas, which re- 
quired personal service upon resident owners at least twenty days 
before the rendition of the decree of sale, but which provided for 
constructive service by publication of four weeks upon nonresident 
owners. It was contended that the statute discriminated against 
nonresident owners, in violation of the provisions of the federal 
Constitution. As to this Mr. Justice McKenna said: ” “We have 
no doubt of the power of the State to so discriminate, nor do we 
think extended. discussion is necessary. Personal service upon 
non-residents is not always within the State’s power. Its process 
is limited by its boundaries. Constructive service is at times a 
necessary resource.” 7 

Again, the Kentucky statute makes no distinction between 
causes of action arising within the state and causes of action aris- 
ing elsewhere. To the extent to which the Kentucky statute at- 
tempts to allow an action for a cause of action not arising within 
the state, by service of process upon an agent, it is undoubtedly 
unreasonable and unconstitutional. But it would seem that there 
is no objection to holding that the statute is severable and that it 
is valid as to causes of action arising within the state, out of the 
business carried on within the state. The statutes relating to cor- 
porations frequently make no distinction between causes of action 
arising within the state and those arising elsewhere, and although 
under Old Wayne Life Association v. McDonough and Simon v. 
Southern Railway, these statutes have been held invalid as to causes 
of action arising outside the state, they are upheld as to causes of 
action arising within the state. 

There is, however, a ground upon which Flexner v. Farson may 





7 204 U.S. 254. 

71 See Kane v. New Jersey, stated supra, p. 886. 

Similarly it is not uncommon to allow attachment of the property of nonresidents 
only. This is not an unconstitutional discrimination. Campbell v. Morris, 3 H. & 
McH. (Md.) 535 (1797). It is not unconstitutional to allow the attachment of prop- 
erty of a nonresident without requiring the plaintiff to give a bond, although such a 
bond is required in the case of attachment of property of a resident. Central Loan 
& Trust Co. ». Campbell, 173 U. S. 84, 97 (1899); Marsh ». Steele, 9 Neb. 96 (1879). 
Compare St. Mary’s Petroleum Co. v. West Virginia, 203 U. S. 183 (1906), in which 
it was held that a provision for service upon the state auditor in actions against non- 
resident domestic corporations and foreign corporations was not unconstitutional, 
although there was no similar provision as to domestic corporations. 
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be supported. The Kentucky statute provided for service upon 
an agent in charge of the business. The person served in Flexner 
v. Farson had ceased to be an agent at the time when process was 
served upon him. Service therefore was not in accordance with 
the terms of the statute, and hence was insufficient.” The deci- 
sion is therefore reconcilable with the principles advocated above; 
and it is to be hoped that the Supreme Court of the United States 
will not feel that it is precluded by the decision from holding 
that a state may validly provide for service of process upon non- 
residents doing business within the state, by service upon an 
agent, in actions arising in the state out of the business carried on 
within the state. 
Austin W. Scott. 


LANGDELL HALL, 
CAMBRIDGE, Mass. 





7 See People’s Tobacco Co. ». American Tobacco Co., 246 U. S. 79 (1918). 
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EFFECT OF AN INCREASE IN THE LIVING WAGE 
BY A COURT OF INDUSTRIAL ARBITRATION 
UPON VESTED ‘RIGHTS AND DUTIES 
UNDER PREEXISTING AWARDS 


IX the present article I address myself to a subject which, so far 
as I am aware, has never yet received a comprehensive con- 
sideration by courts of industrial arbitration. The subject, brought 
into strong relief by recent fluctuations in the cost of living, has not, 
generally at any rate, been faced by legislatures. Sidetracked by in- 
dustrial courts, it is yet vital to their efficient functioning. For the 
purpose of the present article, I may explain that under the legis- 
lation of the state of South Australia, the Industrial Court is pre- 
cluded from awarding less than a living wage, that the lockout and 
the strike are punishable offenses, and that the court is authorized 
by statute to vary an existing award. 

I will deal first, though briefly, with new cases. When an industrial 
court has raised the living wage, in the absence of such declaration 
being challenged (and the challenge being duly supported by evi- 
dence or argument), it may be assumed that the court will accept 
the living wage, and apply it in the new cases which come before it. 
It is necessary, further, to distinguish between the living wage and 
the minimum wage for an industry. The minimum wage may be a 
primary minimum (extending to unskilled laborers in an industry 
generally), or a secondary minimum (applicable in cases of skill, etc., 
in various grades of an industry). As regards the primary minimum, 
it will be apparent that, although the court may be at liberty to 
declare a wage higher than the living wage, there may be cogent 
reasons for the exercise of caution where the living wage has re- 
cently been raised materially. No argument is necessary to justify 
a loyal adherence to the living wage as a bed-rock level. It will 
simplify my later argument if I briefly resume the cogent reasons 
for maintaining, at any rate in new cases, preéxisting marginal 
differences between the living wage (or the primary minimum wage, 
if that be higher than the living wage) and the secondary minimums. 
The conditions of industrial organization to-day call for an increas- 
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ing degree of skilled work. It is absolutely necessary to the well- 
being of a community that the skilled and competent worker should 
be encouraged in every way possible. If he is not, a premium is put 
on apathy, and the community drifts towards that “cult of in- 
competence” which, according to many distinguished authorities, 
is one of the regrettable prices paid for democratic institutions. 
In part, the need for differential rates of wage may be illustrated 
by the need for maintaining a reasonably high standard of output. 
The question of output to-day is even more important than the 
question of nominal wages. Again, while employers should, as far 
as possible, codperate in maintaining a high secondary wage, they 
‘ are subject, in the absence of legal regulation, to the danger *that 
if they are just to the competent and skilled workmen, they may 
find. themselves handicapped by the competition of some other 
employer who is less scrupulous. It is scarcely possible to exaggerate 
the importance of this limitation upon any disposition which the 
employers may have to regard special competence or efficiency by 
adequate additions to a living or primary minimum wage. In the 
early days of industrial legislation, and when Wages Boards were 
first introduced, it was not so much the intention of the legislatures 
to secure an adequate remuneration for skill, etc., as to preclude 
sweating. Prevailing opinion assumed that the skilled worker 
could take of himself. In the course of time, however, it has become 
increasingly apparent that a system of industrial regulation must 
pass far beyond the question of the elimination of sweating if 
national efficiency is to be maintained, or justice to the workers 
even approximately assured. 

I pass from new cases to consider what adjustments, if any, should 
be made with respect to court awards actually in force at the time 
when the living wage is increased. Naturally, when the living 
wage is increased, the employees who are under an obligation still 
in force will desire that the revised standard should be immediately 
applied to them as well as in new cases. Briefly, the argument is 
that what a court awards is not so much a particular sum of money 
as so much purchasing power. When, through an increase in the 
cost of living, the living wage is increased, the employees are en- 
titled to argue that the revised standard should be universally and 
comprehensively adopted if the spirit of preéxisting regulation is to 
be honored, notwithstanding the fact that the award under which 
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they are working is still binding as a matter of strict law. On the 
other hand, the employers are entitled to argue that the award, 
having been made in contemplation of being binding for a certain 
period, should be honored as something more than a scrap of paper, 
—in a word, that no adjustments should be made until the pre- 
existing award has run its normal course. 

I assume that, under any conceivable legislation, an industrial 
court will be formally authorized to vary its own awards. What, 
from the point of view of that public policy to which both civil and 
industrial courts defer, should be taken to be the scope of the power 
to vary? Is it limited to the rectification of obvious anomalies in 
existing awards, or is the power sufficiently wide to include the 
adaptation of those awards to new circumstances (including therein 
an increase in the cost of living as found by the court)? Such ques- 
tions raise many difficulties. In the South Australian legislation 
various sections may be quoted as suggestive of a legislative intent 
that awards shall run their normal course. There is certainly no 
general statutory direction prescribing that preéxisting awards 
shall be altered automatically by reference to variations in the 
living wage. Such legislation has been suggested. If such legisla- 
tion were enacted, and if it were accompanied by a direction to the 
court to declare the living wage from year to year, it would save a 
good deal of controversy and discontent. The appeal to employees 
is apparent. So far as employers are concerned, they would at any 
rate know exactly where they stood, and that, if they entered upon 
an obligation to perform contracts for future services, they would 
do so subject to the risks of a variation in the living wage. Confin- 
ing myself to existing legislation, I am of the opinion that the South 
Australian court has the full legal power to adjust court awards 
for which a variation is asked. But, while the court has the legal 
power, it may not be subject to a coextensive legal duty. 

The distinction between the power which a court may technically 
possess and a duty which it ought to recognize is vital. An indus- 
trial court might declare a living wage of £10 for a working week of 
twenty hours! But the things which an industrial court ought to 
do are much more modest, and involve a far more restricted ambit 
of investigation, than the things which it might technically do. 
With regard to the question to what extent the court should exercise 
the power which it may legally possess in the. way of effecting ad- 
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justments of existing awards, it is my disagreeable duty to point 
out some difficulties. I may begin with a brief explanation of the 
nature of the “living wage” as understood by the South Australian 
court. In the first place, while the “living wage”’ is a very modest 
interpretation of the needs of the average family, it is not, for such a 
family, a wage below which subsistence is impossible. Australian in- 
dustrial tribunals generally have recognized that, in a young, pros- 
perous and progressive community like Australia, the living wage 
should be somewhat above a bare subsistence level. It is, apart from 
such very abnormal conditions as may result from war, a declaration 
of what, in the opinion of the court, is necessary in order that an aver- 
age worker may be able at least to maintain the standard of living 
which generally prevails in Australia among unskilled workers. In 
the second place, when the court makes a declaration of the living 
wage which involves a substantial increase on a preéxisting standard, 
it ought to allow a margin of safety in view of the practical certainty 
of some rise in the general level of prices. The reasons for doing so 
should be apparent. I have indicated them at length in my remarks 
on the “Theory of the Pernicious Circle” in The Carpenters and 
Joiners’ Case.’ It follows that, for a period at any rate, the living 
wage as declared by the court is anticipatory, and to that extent 
may admit of some slight deduction when considering what is 
immediately necessary even for the maintenance of the Australian 
standard. (I must concede that the period is apt to be brief. This 
has been illustrated by a recent declaration of the living wage which 
I made last September. Judging from the latest figures of the 
Commonwealth statistician, the cost of living in this state has al- 
ready advanced since my judgment to an extent equal to the margin 
of safety which I had in mind at the time the living wage was de- 
clared. Some people appeared to hold that my estimate, at the 
time it was made, was excessive; but I cannot think that they had 
had much experience of workingmen’s budgets, or of the peculiar 
difficulties with which an industrial judge has to deal. I am aware 
that grounds exist for hoping that the general level of prices may 
shortly decline. I can only trust that the hope may be realized.) 
In the third place, as I have pointed out in The Plumbers’ Case,? 
when I considered the question of wages in relation to the distri- 
bution of the national income, the judicial estimate even of the 





1 1916-18, S. A. I. R. 170. 2 1916-18, S. A. I. R. 116. 
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living wage is necessarily affected by variations in national effi- 
ciency. The court is under a legal duty to award the living wage; 
but in the discharge of this duty, it is necessarily conditioned by 
some reference, however imperfect, to the very difficult but ex- 
tremely important question of what at a given time the community 
can afford to pay, without suffering a catastrophic increase in the 
price of commodities out of which wages are ultimately paid. It 
will be apparent that a marked disturbance of the general level of 
prices, and consequent trade and industrial dislocations are greatly 
increased if, on the increase of the living wage with a view to future 
cases, the new standard is immediately applied to all existing 
awards. 

The remarks just made with regard to the precise significance 
of the living wage, and the results of its revision, must be cu- 
mulatively considered. With regard to the danger of industrial 
dislocation, I do not feel that it is generally recognized amongst em- 
ployees how grave might be the consequence if, apart from statu- 
tory direction, the court were to assume the responsibility of the 
view that, as far as it legally could, it should throw all existing 
awards into the melting pot. The efficient functioning of industry, 
so essential to the welfare of both employers and employees, is so 
dependent upon considerations of credit and finance, and upon the 
need for a reasonable certainty as to the future, that if employers 
are never able to know, or with reasonable foresight anticipate, 
whether a legally binding award is to be altered or not, trade and 
industry may be depressed, and initiative discouraged to the verge 
of extinction. I am quite aware that even at present employers 
manage to survive, and often thrive, despite the risk of supply and 
demand of labor operating unfavorably to them. Although em- 
ployers may not pay less than the legally binding wage, they may 
be bound to pay more if labor is scarce. But this risk is not an 
adequate reason for imposing the additional risk of having legal 
obligations abruptly altered from time to time, not according to 
statutory direction, but according to the particular views and out- 
look of an industrial judge, as to what ought to be the living wage. 

I doubt, moreover, whether employees who argue in favor of the 
immediate adjustments of all existing awards according to variations 
in the standard of the living wage quite realize that the argument 
cuts both ways. It is to be hoped that in the near future the cost 
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of living will decline. But if we accept the view that upon an in- 
crease in the living wage there should be an immediate and com- 
plete adjustment of all existing awards, then we ought also to 
accept the view that when an industrial court should be happily 
in the position of being able to lower the living wage owing to a 
decrease in the cost of living, then all awards properly before the 
court should be adjusted in accordance therewith, although such 
awards had not expired, and although the employees working under 
them would naturally feel that they were entitled to the schedule of 
rates during the normal continuance of the award. 

One further matter seems not unworthy of consideration. There 
can only be one living wage for unskilled labor; and that is declared 
by courts from time to time with a view to assisting the court in 
new cases which may come before it. I fear that if, without statu- 
tory sanction, the court were to adopt the view that wholesale ad- 
justments of existing legal rights and duties ought to be made, the 
result might be to exercise a depressing influence upon a judge who 
is called upon to revise the living wage. If the living wage and the 
secondary wage are limited to new cases, and to isolated existing 
awards, then the effect of a rise in the living wage on the cost of 
living is not so immediate or potent, and the obligation cast upon 
industry is an obligation which gradually takes substance as new 
cases come before the court, and as existing awards run their course. 

I think I have said enough to show that while a court may have 
technically the power to make such adjustments as it deems proper 
with regard to awards properly before it, there are strong reasons 
why the powers should be exercised with considerable caution. 
I have tried to state these reasons at their full value. They must 
be read, however, in conjunction with the reasons expressed earlier, 
— why secondary minimums should be sufficiently high to stimu- 
late the ambition and effort of the worker, and also in conjunction 
with the reasons, which should be obvious, why even the unskilled 
workers throughout the various branches of industry should be in 
receipt of at least a living wage. It is only thus that it is possible 
to arrive at sane conclusions. We cannot answer a reason by ignor- 
ing it: nor can we appreciate the importance of a reason without 
viewing it in relation to other reasons — pro and con. Compre- 
hensively considered, the whole question which I am now consider- 
ing must be admitted to be one of extraordinary delicacy and diffi- 
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culty. In order to determine under what, if any, circumstances the 
power of adjustment which a court may legally possess should be 
exercised, speaking very generally, regard should be paid to the date 
of the regulation before the court, the margin of discrepancies be- 
tween the old and the new standard and the financial outlook and 
general conditions of the industry under consideration. To be more 
precise, it is necessary to distinguish between the living and the 
secondary wage. While reasons of national health and efficiency 
may be urged in favor of wholesale adjustments, the cogency of 
such reasons has a special claim to consideration where the living 
wage is involved. 

On an application to vary an award, subject to any power which 
the court might have to dismiss the case or to order a conference of 
the parties, the living wage, unless challenged (together with argu- 
ment or evidence in favor of such challenge) must be awarded. The 
duty of the South Australian court is never to award less than the 
living wage. (Special provision is made with respect to aged, slow, 
or infirm workers.) With regard, however, to the secondary wage, 
this being a matter of policy, and there being no legislative direc- 
tion to the court, it appears to me that the presumption is unfavor- 
able to adjustments, and that the burden of proving the existence 
of very special reasons for a complete adjustment (or, at least, of 
establishing a strong prima facie case) rests with the party seeking 
to reopen the award. Needless .to say, the “special reasons” must 
outweigh, in the particular case, the general reasons which I have 
previously stated against the reopening of awards. The secondary 
wage, it must be noted, does not threaten the subsistence of the 
worker, at any rate to the extent to which that subsistence is 
threatened where an increase in the cost of living makes a pre- 
existing estimate of the living wage obsolete. 

I have frequently referred to the possibility of a statutory direc- 
tion authorizing complete adjustment of existing awards. I feel 
that I ought to point out, however, that such a direction would be 
unlikely of itself, and in the absence of increased production, to 
insure an enduring material benefit to the workers as a class. In a 
highly protective community, it would tend to inflate prices. De- 
spite the existence of profiteering by some business concerns it 
remains unfortunately true that the extent to which profits may 
contribute to enhance wages is limited, if we take industry in the 
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bulk. No jugglery, not even a complete transformation of our 
industrial system in accordance with the ideals of state socialists 
or guild socialists, would enable a community to maintain higher 
real wages than are warranted by the prevailing conditions of 
financial prosperity. Under the present social system, the fact is 
apt to be lost sight of, owing to an exaggerated impression of the 
extent to which increased wages may be paid out of profits, instead 
of out of prices. According to English statistics, if the national 
income were equally divided among all, the result would only be 
3/- a day at pre-war prices. Writing with reference to the lessons 
of the war, a contributor to The Round Table for December last 
remarks:° 


“We have learnt that the true wealth of a nation consists in a healthy, 
strong population, and in the utilisation of its material resources to that 
end. But unfortunately —as we shall find —we have discovered no new 
Aladdin’s lamp, no new short new cut to prosperity. Wages and profits 
depend as of yore on hard work, saving, efficient management, co-opera- 
tion between Capital and Labour, and up-to-date plant. There is no 
inexhaustible fund of riches into which the State can dip its hand, and 
which it can distribute gratis to its citizens. Our wealth is what we 
produce and what we save. If we have wasted capital in war, we shall 
have to make it good. If our production is impeded and saving gives way 
to extravagance, profits and enterprise will decline and wages and em- 
ployment with them. We must not be misled by the fallacious appear- 
ances of war. We have been enjoying the temporary prosperity of a 
spendthrift, speeding towards bankruptcy. We have been living easy, 
because we have been living on our capital.” 


In illustration of the fallacious appearance of prosperity during the 
war, the same writer relates that in Russia peasants now weigh 
instead of counting their paper money; that in revolutionary France, 
Mirabeau’s paper-money policy was pursued until a pair of boots 
cost £100 in the depreciated currency, and that the consequence 
of thinking only of the distribution of wealth, as distinct from pro- 
duction, is seen at the present moment in Russia, where the great 
proportion of factories is likely before long to be closed, and the 
town populations, at any rate, to be without the necessities of life. 

If a statutory direction authorizing a complete automatic ad- 
justment of existing awards according to variations in the cost of 





* “The Financial and Economic Future,” 33 THE Round TABLE, December, 1918. 
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living is to be materially helpful, several things are necessary: (1) A 
clear apprehension, on the part of both employers and employed, 
of the ideal in view. That ideal includes nothing less than the 
stability of industry, and the economic security of the worker — 
security of employment, security of earning power of wages, and 
security in respect of those general conditions of work which safe- 
guard the worker’s health and comfort. (2) A clear apprehension 
on the part of both employers and employed of the means condu- 
cive to the realization of the ideal just indicated. Superficially, 
those means involve progressive production; but a material in- 
crease in production will be found on analysis to demand a whole- 
hearted codperation, in my opinion, some form of real partnership 
between employers and employed. Only thus can the pernicious 
doctrine of ‘‘go-slow”’ be eliminated. Apropos, the term “‘go-slow”’ 
is by custom reserved as a monopoly of the employed. But when 
‘I compare the methods of industrial organization in Australia even 
with those in force in America, or in Germany before the war, I can- 
not resist the conclusion that so far as concerns Australia, there is 
considerable room for improvement in most industries, both as re- 
gards the work done by employees, and also as regards the methods 
‘of business organization and management by employers. Employ- 
ers cannot have it both ways; they cannot argue that brain as much 
as muscle is the source of wealth, and at the same time deny the 
possibilities of very materially increasing production by means of 
better methods of business management and organization. 

If the views just expressed were taken to heart by the employers 
and employed, a statutory direction authorizing automatic adjust- 
ments of existing awards in accordance with new standards could 
be given effect to without any catastrophic increase in prices, or any 
perilous dislocation of trade and industry. Under conditions of 
mutual recrimination and conflict between employers and employed, 
even the purposes of wise legislation are frustrated, the possibilities 
of judicious action by industrial courts are nullified or hampered 
at every turn, and that future social justice which is the inspiration 
of progressive thinkers is postponed to some remote and imaginable 
future. If the real good now within our grasp is missed, even though 
the motive should be the attainment of something imaginably 
better, then that something imaginably better will have been made 
the enemy of an actual and immediately attainable good. For the 
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present conditions, neither employers nor employed can escape 
censure. While many employers desire to do the fair thing, most 
employers suffer from the obsession of profits, and the weight of 
the dead hand of a traditional industrial organization. On the 
other hand, while many employees would prefer the substance to 
the shadow, and are willing to work for other ideals by evolutionary 
process, the great majority of employees in Australia are under the 
leadership of those who mean well, but have very vague concep- 
tions of exactly what they want, and still vaguer conceptions of the 
processes involved in the realization, in a complex community, of 
what they want. If this state of things continues, employers and 
employed alike will suffer. An industrial court may punish in 
various ways employees who strike; but even industrial courts 
cannot maintain a high standard of work. Nor can they, save 
possibly by a painful and long-drawn-out struggle, bring enlighten- 
ment or a sense of justice to employees as a class. The present 
struggle is educative, but expensive. Incidentally, it thwarts the 
desire which an industrial court may have to insure progressive 
and all-round adjustments of the rates of wage according to varia- 
tions in the cost of living. 
W. Jethro Brown. 


ADELADE, AUSTRALIA. 
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INDIRECT ENCROACHMENT ON FEDERAL 
AUTHORITY BY THE TAXING POWERS 
OF THE STATES! VIII 


III. Summary AND CONCLUSION 


E are often told that a state cannot tax interstate commerce 
or an instrumentality of the federal government. This is 
commonly accepted legal doctrine. But in the law, as in human 
life elsewhere, actions speak louder than words. What judges 
actually permit and prohibit is more important than what they 
say about their approval and their disapproval. By their fruits 
ye shall know them better than by their professions. If judges do 
in fact permit the states to tax interstate commerce and the instru- 
mentalities of the federal government, that commerce and those 
instrumentalities may be taxed by the states, all doctrine to the 
contrary notwithstanding. 

It is perhaps too much to hope that all conflict between the for- 
mulations of legal doctrine and the substantial results of legal 
decisions will ever be resolved. Until all catch phrases which clothe 
half truths in the majesty of the universal and the absolute are 
banished from common speech, we cannot expect the imaginary 
deity which calls itself The Law to be free from the foibles of its 
mortal makers. But those who are interested in law, not as a 
conceptualist vision, but as an instrument for the actual ordering 
of human affairs, must necessarily seek to discover how the law 
does actually order human affairs. They will wish to make their 
own formulations of the law as it is laid down and applied by those 
duly vested with authority in the matter. They will be unwilling to 
accept the formulations of others that do not square with results of 
the adjudications. 

When in this frame of mind we approach the limitations im- 
posed upon the taxing powers of the states by the existence of 





1 For preceding instalments of this discussion, see 31 Harv. L. Rev. 321-72 
(January, 1918); Ibid., 572-618 (February, 1918); Ibid., 721-78 (March, 1918); Ibid., 
932-53 (May, 1918); 32 Harv. L. Rev. 234-65 (January, 1919); [bid., 374-416 (Febru- 
ary, 1919); and Ibid., 634-78 (April, 1919). 
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the federal system of government, we find the line of demarcation 
by no means so clear as familiar formulations would entice us to 
assume. We discover that in certain ways and to a certain extent 
a state may tax a federal instrumentality and may tax interstate 
commerce. We face the problem as one of methods and of degree. 
We see the solution reached by compromise and by practical ad- 
justment and not by simple discovery of a sharp boundary between 
two entirely separate spheres of power. We find that the law can- 
not be summed up in a phrase, but that we must go behind the 
phrases to the facts. 

To Chief Justice Marshall we are indebted for clarity and con- 
fusion on the problem of marking the limits of state power. The 
confusion appears when he professes clarity, and the clarity is 
manifest when he owns up to perplexity. By neglecting the con- 
crete and rising to the heights of political theorizing, Marshall attains 
an artificial simplicity which would banish all our difficulties, if 
words alone were adequate to the task. In McCullochv. Maryland? 
he tells us: 


“Tf we measure the power of taxation residing in a State, by the extent 
of sovereignty which the people of a single State possess, and can confer 
on its government, we have an intelligible standard applicable to every 
case to which the power may be applied.” * 


Find the limits of state sovereignty, and all difficulties are at an end. 
Sovereignty is the intelligible standard applicable to every case. In 
praise of his solution, Marshall continues: 


“We have a principle which leaves the power of taxing the people and 
property of a State unimpaired; which leaves to a State the command of 
all its resources, and which places beyond its reach, all those powers which 
are conferred by the people of the United States on the government of the 
Union, and all those means which are given for the purpose of carrying 
those powers into execution. We have a principle which is safe for 

the States, and safe for the Union. We are relieved, as we ought to be, 
’ from clashing sovereignty; from interfering powers; from a repugnancy 
between a right in one government to pull down what there is an acknowl- 
edged right in another to build up; from the incompatibility of a right 
in one government to destroy what there is a right in another to pre- 
serve. We are not driven to the perplexing inquiry, so unfit for the 





2 4 Wheat. (U. S.) 316 (1819). 3 Tbid., 429-30. 


904 HARVARD LAW REVIEW 


judicial department, what degree of taxation is the legitimate use, and 
what degree may amount to the abuse of the power.” 4 


If it were really so easy as Marshall here appears to think, the 
most merciful of critics could hardly condone the wanderings of his 
successors in the path which he pointed out. With the formula of 
McCulloch v. Maryland® before them, every dispute should have 
been speedily and unanimously resolved. But Marshall himself 
was soon to doubt the magic of his pronouncement of 1819. Eight 
years later in Brown v. Maryland ® we find him aware that the 
notion of sovereignty is not the simple solvent that it had previously 
appeared to be. In 1827 he confesses: 


“The constitutional prohibition on the States to lay a duty on imports, 
a prohibition which a vast majority of them must feel an interest in pre- 
serving, may certainly come in conflict with their acknowledged power 
to tax persons and property within their territory. The power, and the 
restriction on it, though quite distinguishable when they do not approach 
each other, may yet, like the intervening colours between white and 
black, approach so nearly as to perplex the understanding, as colours 
perplex the vision in marking the distinction between them. Yet the 
distinction exists, and must be marked as the cases arise. Till they do 
arise, it might be premature to state any rule as being universal in its 
application.” 7 


Here the great Chief Justice tells us that the line between state 
power and absence of power is not an easy one to mark. A state 


tax which from one angle is an exercise of lawful authority may from 
another angle be an encroachment on the field reserved to the 





* 4 Wheat. (U. S.) 430. 

5 Note 2, supra. 

6 r2 Wheat. (U. S.) 419 (1827). 

1 Ibid., 441. Compare Chief Justice Taney in License Cases, 5 How. (U. S.) 504, 
574 (1847): “It is unquestionably no easy task to mark by a certain and definite line 
the division between foreign and domestic commerce, and to fix the precise point, in 
relation to every imported article, where the paramount power of Congress terminates, 
and that of the State begins. They cannot be determined by the laws of Congress or of 
the States, as neither can by its own legislation enlarge its own powers, or restrict 
those of the other. And as the Constitution itself does not draw the line, the question 
is necessarily one for judicial decision, and depending altogether upon the words of the 
Constitution.” That the words of the Constitution have to be supplemented by some- 
thing extraneous is hinted by the previous recognition that the Constitution itself does 
not draw the line. How little the words of the Constitution have to do with the prob- 
lem must be apparent to everyone who has read the judicial opinions which have 
struggled with its solution. 
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nation. Taxes which fall in some degree on instrumentalities of 
the national government or on the fruits of interstate commerce 
have a double aspect. They are imposed on persons or property or 
occupations or privileges within the geographical jurisdiction of a 
state and normally within its legal jurisdiction. They also have 
some effect on operations within the legal jurisdiction of the United 
States — a legal jurisdiction assumed to be exclusive. One or the 
other aspect must be legally predominant, since the same tax can- 
not be both valid and invalid. But the necessary legal predominance 
of one aspect cannot obliterate the existence of the other; and the 
recognized imperative of cleaving only to one does not carry with 
it any certain indication of the choice between the two. The choice 
must be made as the cases arise, and without the aid of any rule 
of universal application. The rule must be the child and not the 
parent of the cases. _ 

All of the taxes which the Supreme Court has had to consider, 
from Marshall’s day to this, have been demands which it was possi- 
ble to regard as formally on subjects within the jurisdiction of the 
state. All have had some effect on interstate commerce or on some 
operation of the national government. On nearly every crucial 
question the judges have been in disagreement as to whether the 
form or the effect should be regarded as controlling. In most im- 
portant instances this disagreement can be traced to differences of 
opinion as to the effect to be anticipated from the exercise of state 
power in question. It may be said, therefore, that the accepted 
test has always been a judgment on a question of economics, pro- 
vided it is understood that the judges have been concerned with 
the economic effect, not of the precise tax before them, but of such 
a tax levied at the highest rate which a state might be moved to 
impose. It will not do to accept without qualifications Marshall’s 
statement that ‘“‘questions of power do not depend on the degree 
to which it may be exercised,” * but in general it is true that the 
court has not forgiven any state tax because the particular rate 
of levy was so moderate that its effect on national instrumentalities 
or on interstate commerce was negligible. 

The disagreement among the judges which has been character- 
istic of most of the decisions was not present in McCulloch v. Mary- 
land.° Here the court was unanimous in holding that a Maryland 





8 Brown v. Maryland, 12 Wheat. (U. S.) 419, 439 (1819). 9 Note 2, supra. 
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stamp tax on notes issued by the United States bank was a tax on an 
instrumentality of the national government. The tax was discrim- 
inatory, in that it applied only to banks not chartered by Maryland; 
but the court did not notice this point, and Marshall’s opinion is 
applicable to a nondiscriminatory tax as well. On the other hand 
the Chief Justice conceded that Maryland might tax the real estate 
of the bank and the interest of Maryland citizens in the institution 
“in common with other property of the same description throughout 
the State.” 1° A tax on the issuance of notes was regarded as a tax 
on the operations of a federal instrumentality; a tax on the real 
estate was thought to be something else. The only difference be- 
tween the two appears to be one of degree. One affects or may 
afiect the operations of the bank more seriously than the other. 
Brown v. Maryland ™ also dealt with a discriminatory tax, and 
again this was not noted by the court. The law declared invalid 
required a license of importers of foreign articles and others selling 
the same by wholesale as a pre-requisite of authority to dispose of 
them. Retailers of foreign commodities were subject to a companion 
law. Mr. Justice Thompson dissented. He assumed that retailers 
would be held taxable and declared that there was no difference 
in effect between a tax on the wholesaler and one on the retailer. 
He assumed also that “the law has no relation whatever to the 
goods intended for transportation to another State,” but “applies 
purely to the internal trade of the State of Maryland.” * Accepting 





10 4 Wheat. (U. S.) 316, 436 (1819). 

1 Note 6, supra. 

2 12 Wheat. (U. S.) 419, 451 (1827). The correctness of this assumption may be 
doubted. Taney, who argued the case on behalf of the state, later expressed his ap- 
proval of the decision against his client on the express ground that the tax fell on ulti- 
mate consumers in other states. In his opinion in the License Cases, 5 How. (U. S.) 
504, 575-76 (1847), he says: “The immense amount of foreign products used and con- 
sumed in this country are imported, landed, and offered for sale in a fev7 commercial 
cities, and a very small portion of them are intended or expected to be used in the State 
in which they are imported. A great (perhaps the greater) part imported, in some of 
the cities, is not owned or brought in by citizens of the State, but by citizens of other 
States, or foreigners. And while they are in the hands of the importer for sale, in the 
form and shape in which they were introduced, and in which they are intended to be 
sold, they may be regarded as merely in transitu, and on their way to the distant cities, 
villages and country for which they are destined, and where they are expected to be 
used and consumed, and for the supply of which they were in truth imported. And a 
tax upon them while in this condition, for State purposes, whether by direct assessment, 
or indirectly, by requiring a license to sell, would hardly be more justifiable in principle 
than a transit duty upon the merchandise when passing through a State.” 
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his assumptions, his economics is satisfactory. He has some excuse 
for neglecting the fact that sales of foreign goods were discriminated 
against, since Marshall in the majority opinion did not mention the 
point and declared broadly that so long as the goods remain imports, 
their sale in the normal way is immune from state taxation. But 
Marshall would never have allowed a discriminatory tax on sales 
of imported goods even by retailers after the articles had ceased 
to be technical imports within his original-package rule. He ex- 
pressly says that “we do not mean to give any opinion on a tax 
discriminating between foreign and domestic articles,” ™ although 
the language of the Maryland Act, warranted placing the decision 
on the ground of such discrimination. 

If we take the case on the assumptions on which the majority 
and minority proceeded, we have the ruling that a general tax on all 
wholesalers of goods for use within the state cannot be imposed on 
those wholesalers who deal exclusively in goods of foreign origin 
which have not previously been sold or taken from their original 
package. Such a tax is not within the letter of the constitutional 
prohibition. It adds to the price of foreign goods no more than it 
adds to the price of home-made articles. Its encroachment on 
federal authority is indirect, remote, and negligible. To exempt 
sales of imports from burdens which sales-of domestic goods must 
bear confers a positive benefit upon dealers in foreign goods, and 
thereby bestows a bounty on importation. Yet Marshall seemed to 
think that to deny the bounty would be to impose a burden. Now 
that the federal tax on net income is held not to be a tax on exports 
although the income taxed is from an exporting business," a state 
tax on net income must be permitted to reach income from the sale 
of imports and escape conviction on the charge of being a tax on 
imports. Mr. Brown, therefore, if he were doing business in Mary- 
land to-day, would find that he had to include all income from his 
wholesale business in making his returns for the assessment of a 
general state income tax, notwithstanding the fact that he was a 
dealer in imports. Thus Brown v. Maryland © has now technical, 
rather than substantial, importance. It does not stand in the way 





18 12 Wheat. (U. S.) 419, 449 (1827). 

“4 Peck & Co. v. Lowe, 247 U. S. 165, 38 Sup. Ct. Rep. 432 (1918), 32 Harv. L. 
REV. 639. 

18 Note 6, supra. 
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of state taxation of the economic enterprise which in 1827 was re- 
lieved of a $50 license fee. It still forbids specific impositions on 
the business of selling imports, but this goes, not so much to the 
existence of state power, as to the manner of wielding it. The 
famous decision would have been more impregnable against the 
assaults of time if it had been confined to discriminatory taxation. 
Though the Supreme Court has never relaxed its doctrine that no 
license fee can be imposed on foreign or interstate commerce, all 
the license fees with which it has had to deal have been imposed 
on selected enterprises and have therefore had in them the seeds of 
discrimination. 

Two years after Brown v. Maryland * came Weston v. City Council 

of Charleston." Here, too, there was discrimination, for the tax in 
question was one imposed, not on all property, but on certain 
selected species, among which “six and seven per cent stock of the 
United States” was included. In holding the levy on United States 
stock an invalid interference with the borrowing power of the na- 
tional government, Marshall made no mention of the fact that such 
stock was taxed while certain other property went free. Mr. Justice 
Johnson in his dissent assumed also that there was no discrimination 
against United States bonds, as is evident from the concluding 
paragraphs of his opinion: 
“Why should not the stock of the United States, when it becomes mixed 
up with the capital of its citizens become subject to taxation in common 
with other capital? Or why should one who enjoys all the advantages 
of a society purchased at a heavy expense, and lives in affluence upon 
an income derived exclusively from interest on government stock, be 
exempted from taxation? 

“No one imagines that it is to be singled out and marked as an object 
of persecution, and that a law professing to tax, will be permitted to 
destroy; this subject was sufficiently explained in McCulloch’s case. 
But why should the states be held to confer a bonus or bounty on the 
loans made by the general government? The question is not whether 
their stock is to be exposed to peculiar burdens; but whether it shall 
enjoy privileges and exemptions, directly interfering with the power 
of the states to tax or to borrow. 

“T can see no reason for the exemption, and certainly cannot acquiesce 
in it.” 18> 





8 Note 6, supra. 17 2 Pet. (U. S.) 449 (1829), 31 Harv. L. REv. 327-20. 
18 2 Pet. (U. S.) 449, 473 (1829). 
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Mr. Justice Thompson also dissented. He understands that the 
majority means to hold that stock of the United States “is not to 
be included in the estimate of property subject to taxation” on “the 
broad ground” that it is “not taxable in any shape or manner 
whatever.” !® His objection to the decision is that the interference 
with the United States from permitting the tax is’ slight as com- 
pared with the evil of exempting the property and creating a priv- 
ileged class of public creditors: 


“No one procures stock without exchanging for it an equivalent in money 
or some other property; all which was, doubtless, subject to the payment 
of taxes. Exemption from taxation may hold out an inducement to 
invest property in stock of the United States, and might, possibly, enable 
the government to procure loans with more facility, and perhaps on 
better terms. But this possible, or even certain benefit to the United’ 
States, cannot extinguish pre-existing state rights. To consider this a 
tax upon the means employed by the general government for carrying on 
its operations, is, certainly, very great refinement. It is not a tax that 
operates directly upon any power or credit of the United States. The 
utmost extent to which the most watchful jealousy can lead is, that 
it may, by possibility, prevent the government from borrowing money on 
quite so good terms. And even this inconvenience is extremely question- 
able; for the stock only pays the same tax that the money with which it 
was purchased did. And whether the property exists in one form or the 
other, would seem to be matter of very little importance to the owner. 
But great injustice is done to others, by exempting men who are living 
upon the interest of their money, invested in stock of the United States, 
from the payment of taxes; thereby establishing a privileged class of 
public creditors who, though living under the protection of the govern- 
ment, are exempted from bearing any of its burdens. A construction 
of the Constitution, drawing after it such consequences, ought to be 
very palpable before it is adopted.” *° 


In 1842, Dobbins v. Commissioners of Erie County * held without 
dissent that a revenue officer of the United States could not be 
subjected to a state tax imposed on “‘all offices and posts of profit.” 
The law made it the duty of the assessors ‘“‘to rate all offices and 
posts of profit, professions, trades, and occupations, at their dis- 
cretion, having a due regard to the profits arising therefrom.” ” 


a 





19 2 Pet. (U. S.) 476. 20 Ibid., 478. 
1 16 Pet. (U. S.) 435 (1842). 2 Ibid., 445. 
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The tax appears to have been one of the so-called faculty taxes, 
rather than an income tax. The plaintifi’s office was assessed at 
$500, and the assessments on it for three years had amounted al- 
together to $10.75. The tax could hardly be called discriminatory, 
for it reached not only all professions, trades and occupations, but 
all idle bachelors over the age of twenty-one. The absence of dis- 
crimination was called to the attention of the court by counsel for 
the county, but was not referred to in the opinion. The decision 
proceeded on the broad ground that the salaries of all officers of 
the United States are exempt from taxation by the states. It was 
assumed without analysis that state’ taxation on federal salaries, 
whether discriminatory or not, would affect the compensation 
which the federal government would have to pay its officials. While 
the opinion as a whole is based on political rather than on econc mic 
considerations, Mr. Justice Wayne introduces the latter when he 
says: 


“Ts the officer, as such, less a means to carry into effect these great 
objects than the vessel which he commands, the instruments which are 
used to navigate her, or than the guns put on board to enforce obedience 
to the law? These inanimate objects, it is admitted, cannot be taxed 
by a state, because they are means. Is not the officer more so, who gives 
use and efficacy to the whole? Is not compensation the means by 
which his services are procured and retained? It is true it becomes his 
when he has earned it. If it can be taxed by a state as compensation, 
will not Congress have to graduate its amount, with reference to its 
reduction by the tax? Could Congress use an uncontrolled discretion 
in fixing the amount of compensation, as it would do without the inter- 
ference of such a tax? The execution of a national power by way of 
compensation to officers, can in no way be subordinate to the action of 
the state legislatures upon the same subject. It would destroy also all 
uniformity of compensation for the same service, as the taxes by the 
states would be different. To allow such a right of taxation to be in 
the states, would also in effect be to give the states a revenue out of the 
revenue of the United States, to which they are not constitutionally 
entitled, either directly or indirectly, neither by their own action, nor 
by that of Congress.” * 


Later on the learned justice treats a tax on the salary as equivalent 
to a prohibition of the receipt of the salary-and therefore in direct 





% 16 Pet. (U. S.) 448. 
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conflict with the Act of Congress authorizing its payment from the 
federal treasury.™ 

The element of discrimination which had been present in the 
three cases decided in Marshall’s time, and which had passed un- 
noticed, received explicit consideration from Mr. Justice Nelson in 
Bank of Commerce v. New York City ™ decided in the second year 
of the Civil War. The learned justice’s treatment of the point is 
not wholly immune from criticism. The tax before him was one on 
the capital stock of a bank, and the decision was that a tax on the 
capital was a tax on the property in which the capital was invested, 
and that such part of this capital as was invested in United States 
bonds must be excluded from assessment. In answer to the con- 
tention that the Weston case did not apply to such a tax, he said: 


“Tt is true that the ordinance imposing the tax in the case of Weston 
vs. The City of Charleston, did discriminate between the stock of the 
United States and other property — that is, the ordinance did not 
purport to impose a tax upon all the property owned by the taxpayers 
of the City, and specially excepted certain property altogether from 
taxation. The only uniformity in the taxation was, that it was levied 
equally upon the articles enumerated, and which were taxed. To this 
extent it might be regarded as a tax on the stock eo nomine. But does 
this distinction thus put forth between the two cases distinguish them in 
principle? The argument admits that a tax eo momine, or one that dis- 
tinguishes unfavorably the stock of the United States from the other 
property of the taxpayer, cannot be upheld. Why? Because, as is said, 
if this power to discriminate be admitted to belong to the State it might 
be exercised to the destruction of the value of the stock, and, conse- 
quently, of the power or function of the Federal Government to issue it 
for any practical uses. . . . It will be seen, therefore, that the distinction 
claimed rests upon a limitation ofthe exercise of the taxing power of the 
State; that if the tax is imposed indiscriminately upon all the property 
of the individual or corporation, the stock may be included in the valua- 


* “The compensation of an officer of the United States is fixed by a law made by 
Congress. It is in its conclusive discretion to determine what shall be given. It exer- 
cises the discretion and fixes the amount, and confers upon the officer the right to re- 
ceive it when it has been earned. Does not a tax then by a state upon the office, dimi- 
nishing the recompense, conflict with the law of the United States, which secures it to 
the officer in its entireness? It certainly has such an effect; and any law of a state im- 
posing such a tax cannot be constitutional, because it conflicts with a law of Congress 
made in pursuance of the Constitution, and which makes it the supreme law of the 
land.” (16 Pet. (U. S.) 435, 449-50.) 

% 2 Black (U. S.) 620 (1862), 31 Harv. L. REV. 329. 
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tion; if not, it must be excluded or cannot be reached. The argument 
concedes that the Federal stock is not subject to the general taxing 
power of the State, a power resting in the discretion of its constituted 
authorities as to the objects of taxation, and the amount imposed.” * 


But the argument need not make any such concession. Whether 
United States bonds are subject to the taxing power of the state 
may depend upon the effect of such taxation on the borrowing power 
of the nation. The effect will vary with the methods adopted. 
If United States bonds are taxed and securities which compete for 
buyers are exempted, the former are placed at a disadvantage. The 
same result does not necessarily follow when all corporations are 
taxed on their capital irrespective of the securities in which it is 
invested. Certainly the effect of such a tax differs from‘the effect of 
a discriminatory tax, and the concession that a state may not impose 
a tax “that distinguishes unfavorably the stock of the United 
States from the other property of the taxpayer”’ does not in common 
sense carry an admission that a state cannot impose a tax which 
avoids any such unfavorable distinction. 

Mr. Justice Nelson is to be criticized also for his later assertion 
that it cannot be a question for judicial determination whether 
there is discrimination. He thinks that if the state can tax in any 
way, it must necessarily be free to tax in every way. Restraints 
against discrimination can be imposed only by the state itself. 
This conclusion is interwoven with the assumption that any com- 
plaint against discrimination goes only to the wisdom or unwisdom 
of an exercise of power and not to the existence or lawfulness thereof. 
The absence of any inexorable necessity for such a position is 
demonstrated by the cases dealing with state taxes on peddlers 
or property and holding them invalid when goods or the sales of 
goods of extra-state origin are selected for discriminatory burdens.”” 
Congress has made the absence of discrimination the test of state 
authority to tax the shares of stock in national banks, and the 
Supreme Court has had abundant practice in applying the test.?* 

That the test of discrimination is often a difficult one to apply 
may be conceded. Mr. Justice Nelson is on firmer ground when he 





% 2 Black (U. S.) 620, 629-30 (1862). 

27 Welton v. Missouri, 91 U. S. 275 (1875); Darnell v. Memphis, 208 U. S. 113, 28 
Sup. Ct. Rep. 247 (1908), 31 Harv. L. REv. 573-74. 

28 See 31 Harv. L. REv. 344-69. 
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lays emphasis on this point in the succeeding paragraph of his 
opinion: 

“There is and must always be a considerable latitude of discretion 
in every wise Government in the exercise of the taxing power, both.as 
to the objects and the amount, and of discrimination in respect to both. 
Property invested in religious institutions, seminaries of learning, chari- 
table institutions, and the like, are examples. Can any Court say that 
these are discriminations which, upon the argument that seeks to distin- 
guish the present from the case of Weston vs. The City of Charleston, 
would or would not take it out of that case?” 


Such difficulties have had to be solved in dealing with taxes on 
shares of stock in national banks, but a court may well hesitate to 
invite them when not required so to do. If United States bonds 
were taxable as property, investors would undoubtedly find ways 
to use their funds for purchase of other securities on which the tax 
burden was actually or apparently lighter. An apparent exemption 
which was not an actual one would nevertheless affect the market 
for other securities unfavorably. But these considerations, which 
might justify a court in refusing to allow United States bonds to be 
subject to a property tax, are not pertinent to the issue whether 
they may be included in the assessment of a tax on the capital of a 
corporation. If the corporation must pay the same tax whatever 
the rank or title of its investments, it is denied access to places of 
untaxed refuge which may be open to an individual. It can reduce 
its tax only by the Samson-like method of diminishing its assets. 
Mr. Justice Nelson’s remarks on the difficulty of applying the test 
of discrimination may justify a refusal to limit Weston v. City 
Council of Charleston*® to a tax that is patently discriminatory, 
since the tax there involved was directly on property; but the diffi- 
culties which the learned justice suggested were absent from the 
case before him. 

If we put to one side the question of discrimination, we can 
readily agree that a tax on the capital of a corporation is a tax on the 
property in which that capital is invested. To tax United States 
bonds through a tax on corporate capital may have a different 
effect on the federal borrowing power than to tax them directly, 
but none the less it is the bonds that are taxed. In Bank Tax Case, 





29 2 Black (U. S.) 620, 631 (1862). 30 Note 17, supra. 
31 2 Wall. (U. S.) 200 (1864), 31 Harv. L. REV. 330. 
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which followed Bank of Commerce v. New York City,% Mr. Justice 
Nelson remarked wisely: 


“Tt is not easy to separate the property in which the capital is invested 
from the capital itself. It requires some refinement to separate the two 
thus intimately blended together. The capital is not an ideal, fictitious, 
arbitrary sum of money set down in the articles of association, but, in 
the theory and practical operation of the system, is composed of sub- 
stantial property, and which gives value and solidity to the stock of the 
institution.” * 


If it is conceived that any and all taxes on federal securities are 
unconstitutional obstructions to the federal borrowing power, the 
state should not be allowed to escape from the restriction by calling 
the securities some book-keeping name. It is clear that in Bank 
Tax Case * and Bank of Commerce v. New York City,® the Supreme 
Court meant to protect federal securities from state taxation in any 
form. A court could hardly be expected to do otherwise while the 
Civil War was raging and the government at Washington needed 
all the support to its credit that was available. It was no time for 
nice discriminations between burdens and denial of bounties. 

A few years later, however, when the conflict between the states 
had ended, a majority of the Supreme Court allowed a state to 
impose a tax on the privilege of being a corporation and measure 
the amount by assets which included United States bonds.* Then 
followed decisions allowing inheritance taxes on bequests of federal 
securities 7 and permitting the economic value contributed by 
United States bonds owned by a corporation to be included in the 
assessment of the shares of stock owned by individuals.** So far as 
appears, federal securities may be a source of state revenue both 
through a tax on the franchise of a corporation and a tax on the 
shares owned by individuals. The difference between a tax on 





% Note 25, supra. % 2 Wall. (U. S.) 200, 208-09 (1865). 

4 Note 31, supra. : 

% Note 25, supra. 

% Society for Savings v. Coite, 6 Wall. (U.S.) 594 (1868); Provident Savings Insti- 
tution v. Massachusetts, 6 Wall. (U. S.) 611 (1868); Hamilton Co. ». Massachusetts, 
6 Wall. (U. S.) 632 (1868); Home Insurance Co. ». New York, 134 U.S. 594, 10 Sup. Ct. 
Rep. 593 (1890); 31 Harv. L. Rev. 331-35. 

87 Plummer ». Coler, 178 U. S. 115, 20 Sup. Ct. Rep. 829 (1900), 31 Harv. L. Rev. 
336. 

8 Van Allen v. Assessors, 3 Wall. (U. S.) 573 (1866); Cleveland Trust Co. v. Lander, 
184 U.S. 111, 22 Sup. Ct. Rep. 394 (1902); 31 Harv. L. Rev. 339-41. 
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the capital of a corporation and a tax on its franchise measured by 
its capital is one between tweedledum and tweedledee. Since taxes 
on a corporation are in last analysis taxes on the interest of the 
shareholders in the corporate assets or business, to exclude federal 
securities from the computation of a tax on the corporate capital 
and to include them in the assessment of the shares of stock is to 
allow the state to reach with one hand what it is forbidden to touch 
with the other. The idea that federal securities cannot be taxed by 
a state is a mythical fancy so long as such securities belonging to a 
corporation may enter into the assessment of a tax on the corporate 
franchise and of a further tax on the interest of the shareholders 
in the corporation. | 

The burden put upon the federal borrowing power by such taxa- 
tion of federal securities in the vaults of corporations is of course a 
more limited one than would be imposed by their inclusion in all 
property taxation. But the court in subjecting United States bonds 
owned by corporations to the fiscal power of a state did not go on 
any such common-sense distinction. The inclusion of the bonds in 
the assessment of franchise taxes was sustained on the theory of the 
absolute power of a state over privileges which it might grant or 
withhold.*® The taxation of shares at their full value without de- 
duction of the contribution of United States bonds to that value 
was approved on the basis of a notion of the “separate individuality” 
of a corporation and its stockholders.“ The first of these theories 
has since been deprived of capacity to enable a state to measure 
taxes on the local business of foreign corporations engaged also in 
interstate commerce by the value of their total capital stock. 
The second has been refused recognition in a recent case “ in which 
a state sought to impose double taxation on the economic interest 
in shares of a national bank owned by another national bank. It 
had previously been commented on unfavorably by Mr. Justice 
Moody in Home Savings Bank v. Des Moines,® which found that a 





39 See passage quoted from Home Insurance case in 31 Harv. L. REv. 334. “No 
constitutional objection lies in the way of a legislative body prescribing any mode of 
measurement to determine the amount it will charge for the privileges it bestows.” 

40 See passage quoted from the Lander case in 31 Harv. L. REv. 341. 

41 Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. Rep. 190 (1910), 
and cases following it. See 31 Harv. L. REv. 584-618, 937-53. 

# Bank of California v. Richardson, 248 U. S. 476, 39 Sup. Ct. Rep. 165 (1919). 

® 205 U. S. 503, 27 Sup. Ct. Rep. 571 (1907), 31 Harv. L. REv. 341-44. 
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state tax was imposed on the property of a corporation and not on 
that of its shareholders, as the state court had held. It is therefore 
apparent that the decisions allowing United States bonds to be 
taxed through levies on corporate franchises and shares of stock 
are open to reéxamination. 

The decision which thwarted a state’s endeavor to get two taxes 
out of some national bank stock is Bank of California v. Richardson,“ 
decided January 27, 1919. The plaintiff national bank owned 
shares in another national bank known as D. O. Mills and Com- 
pany. It was held taxable on those shares on the authority of 
Bank of Redemption v. Boston ® which held that congressional per- 
mission to tax the shares of national banks to their owners extended 
to shares owned by other national banks. The state sought also to 
tax the shareholders of the plaintiff bank on the full value of their 
stock without any deduction for that part of the value due to the 
stock of the Mills National Bank owned by the plaintiff bank. The 
minority of the court declared that this was within the letter of 
the congressional permission, and brought to bear the traditional 
theory that the property interest of the stockholder is essentially dif- 
ferent from that of the corporation, and that therefore a tax on the 
stockholder’s interest in the plaintiff bank was not a tax on the 
property of the plaintiff. But the majority held that the purpose of 
the congressional permission was to allow but a single tax on national 
bank shares and that this purpose was defeated if the shares in the 
Mills Bank, after being taxed directly to the plaintiff bank which 
owned them; entered into the assessment of another tax on the shares 
of the plaintiff bank owned by individuals. The notion of “separate 
individuality’’ was not allowed to support a result deemed unde- 
sirable and in substance, though not literally, without the congres- 
sional permission upon which state power over national bank stock 
is held to rest. The Chief Justice’s treatment of the issue is not 
so sharp as might be desired, but the basis of the decision may be 
gathered from the following paragraphs: 


“Tt is undoubted that the statute from the purely legal point of view, 
with the object of protecting the federal corporate agencies which it 
created from state burdens and securing the continued existence of such 
agencies despite the changing incidents of stock ownership, treated the 
banking corporations and their stockholders as different. But it is also 





“ Note 42, supra. # 125 U.S. 60, 8 Sup. Ct. Rep. 772 (1888). 
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undoubted that the statute for the purpose of preserving the state power 
of taxation, considering the subject from the point of view of ultimate 
beneficial interest, treated the stock interest, that is, the stockholder, 
and the bank as one and subject to one taxation by the methods which 
it provided. . . . Again, when the purposes of the statute are taken into 
view, the conclusion cannot be escaped that the transmutation of the 
stock interest of the California in the Mills Bank, into an asset of the 
California Bank subject to be taxed for the purpose of reaching its stock- 
holders, is to overthrow the very fundamental ground upon which the 
taxation of stockholders must rest.” “ 


On the basis of this decision, it would be possible to support the 
contention that United States bonds owned by a corporation, 
since they must be excluded from the computation of a tax on the 
capital of the corporation, must also be excluded from a tax on the 
shares of stock in the corporation. Evidently a majority of the 
Supreme Court favored this view in 1907, when Home Savings Bank 
v. Des Moines *’ was decided, though the contrary view was recog- 
nized as too firmly established to be overthrown. It is to be assumed, 
therefore, that the Supreme Court will continue to permit the states 
to tax United States bonds owned by corporations through full 
assessment of their shares of stock. It would be wholesome, how- 
ever, if some better basis for such taxation could be found than the 
unsubstantial one that the property of the shareholders is distinct 
from that of the corporation. 

Such a basis appears in the rules which have been worked out in 
the field of state taxation of interstate commerce. If we discard all 
the doctrinal disquisitions of the opinions and look only to the 
results of the decisions, we find that the controlling motive of the 
Supreme Court has been the desire to prevent the states from im- 
posing on interstate commerce any peculiar or unusual burden. 
Where the court has been assured that the state did not have a 
device which might be operated to discriminate against interstate 
commerce, taxation of that commerce has been allowed. Net in- 
come from interstate commerce may be included in a general income 
tax. Property used in interstate commerce may be assessed by 





# 248 U.S. 476, 485, 39 Sup. Ct. Rep..165 (1919). 

47 Note 43, supra. See 31 Harv. L. REv. 343. 

48 United States Glue Co. v. Oak Creek, 247 U.S. 321, 38 Sup. Ct. Rep. 499 (1918), 
32 Harv. L. REv. 634-43. 
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capitalizing the earnings from the business which it serves.“° Even 
gross receipts from interstate commerce may be taxed in the guise 
of a property tax where the result is no more than a fair equivalent 
for ordinary property taxation.” The decisions sanctioning these 
results make it clear that a state which confines its taxation to 
levies on tangible property and on net income will have to take little 
or no account of the commerce clause. When it imposes license 
or franchise or occupation taxes, or adopts any other revenue de- 
vices which are not certain to fall equally on all enterprise within the 
state, then it runs the risk of disappointment whenever.it seeks to 
lay its hand on interstate commerce. What the court is insistent 
upon is that there must be adequate safeguards against subjecting 
interstate commerce to heavier taxation than local commerce. It 
does not require the states to confer a bounty upon interstate com- 
merce by exempting it from burdens which competing business 
must bear. 

The substantial reason back of these decisions is that interstate 
commerce is not prejudiced by a summons to bear its proportionate 
contribution to the treasuries of the states. So, too, the borrowing 
power of the United States is not interfered with by proportionate 
taxation of the obligations created by its exercise. Taxation of the 
full value of the shares of corporate stock, without inquiry into the 
character of the corporate property which gives that stock some or 
all of its value, can seldom, if ever, discriminate against part of 
that property in favor of another part. A corporation will be likely 
to buy the same amount of United States bonds whether the shares 
of its stockholders are taxed at their full value or are entirely exempt. 
Taxation of the shares is not, in form, taxation of the property of 
the corporation. Technically, therefore, such taxation does not fall 
on a federal instrumentality, even when the corporation owns 
United States bonds. If, then, a tax on the shares does not actually 
place the United States at a disadvantage in marketing its bonds, 
there is no basis either formal or substantial on which to require the 
exclusion of the value contributed by such bonds from the assess- 
ment of the shares. 

A more difficult problem confronts us when we seek to distin- 
guish between a tax on corporate capital and a tax on a corporate 
franchise measured by the amount of the capital. The distinction 


#9 32 Harv. L. REV. 239-65. 50 32 Harv. L. REV. 377-416. 
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is no longer accorded recognition to enable a state to impose on for- 
eign corporations engaged partly in interstate commerce a tax which 
is in substance on extra-state property. Should it continue to allow 
a state to tax United States bonds owned by a corporation through 
the device of a tax on the:franchise:of a corporation measured 
by the value of its capital? The answer must depend upon whether 
there is any substantial reason for holding that a tax directly on the 
capital must exclude such part thereof as is invested in United 
States bonds. To require such exclusion is to grant a bounty to 
the federal borrowing power. The extent of the bounty would be 
appreciated if the obligations of competing debtors were similarly 
excluded. The denial of this bounty, therefore, cannot in substance 
be regarded as an interference with the federal borrowing power. 
We may accept the conclusions that a tax on corporate capital is a 
tax on the property in which it is invested, and that a tax on United 
States bonds is a tax on a federal instrumentality. If, however, 
some particular tax on that instrumentality does not in fact burden 
or interfere with its exercise, there is no economic ground on which 
to declare it unconstitutional. If all other possible grounds are re- 
moved by changing the tax from one formally on capital to one 
formally on a franchise, there is no remaining obstacle to the asser- 
tion of state power. 

Two objections may be made to the foregoing discussion. The 
first is that the United States bonds are taxed twice if they are 
reached through an assessment of the corporate franchise and a 
further assessment of the shares of stock. This is true. But they 
can be taxed twice only as the obligations of competing debtors are 
similarly taxed. This form of double taxation cannot discriminate 
against one borrower in favor of another. If the corporation and 
its stockholders will be subject to separate taxation of their re- 
spective legal interests without regard to the character of the in- 
vestments of the corporation, this double taxation cannot exercise 
any direct influence on the corporation in its choice of investments. 
On the other hand, if United States bonds are excluded from the 
assessment of either tax, while the obligations of competing debtors 
are included in the assessment of both, the federal government has 
been granted a preference. This answer, it must be recognized, 
flies in the face of Bank of California v. Richardson.” If that de- 


5! Note 41, supra. % Note 42, supra. 
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cision has any sound economic justification, the’ Supreme Court 
ought to apply it to the objection against double taxation now 
under consideration. The reply is that Bank of California v. Rich- 
ardson ® is not supportable on economic grounds. It must stand 
or fall on the assumption on which it proceeds, i. ¢., that Congress 
has expressly dealt with the problem and permitted but a single 
tax on the economic interest represented by shares in national. 
banks. 

The further objection to the inclusion of United States bonds in 
assessments of corporate franchises and shares of stock is that such 
inclusion may in fact operate to deter corporations from investing 
in those bonds. The argument runs as follows. With the normal 
difference between the interest rate of public and of private obliga- 
tions due to the superior security of the former, a tax on capital 
value would bear more heavily on the bonds with the lower interest 
rate. Those who might prefer three-per-cent government bonds 
to six-per-cent railroad bonds, when both were exempt from taxa- 
tion, would be likely to alter their preference if a two-per-cent tax 
reduced the income to one and four per cent respectively. The dis- 
crepancy would be reduced by the resulting alterations of capital 
value, but the effect on the borrowing power of the United States 
would not thereby be lessened. Giving full account to the fact that 
the capacity of the United States to borrow at lower interest rates 
than individuals or corporations is due in considerable part to a 
bounty conferred by the exemption of federal securities from burdens 
that competitors must bear, it may still be true that the removal of 
the exemption would in many instances be something more than 
the denial of a bounty. It may operate practically to deny to the 
government a part of the advantage conferred by the excellence 
of its credit. There may be a minimum to the total net income with 
which an investor will be content without looking for all possible 
ways of increase. He may look less favorably on three- or four-per- 
cent bonds subject to a two-per-cent tax, even though six-per-cent 





5 Note 42, supra. 

& The Chief Justice hints that he could support the case on economic grounds if he 
had to, but he refrains from elaborating the hint. On page 485 he says: “We do not 
stop to point out the double burden resulting from the taxation of the same value twice 
which the assessment manifested, as to do so could add no cogency to the violation 
of the one power to tax by the one prescribed method conferred by the statute and 
which was the sole measure of the state authority.” 
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bonds also yield only four per cent net, than on the same three or 
four per cents when they and the six per cents produce a net yield 
of those amounts. It is more congenial ‘to give the state a third 
of one’s income from any given source than to divide fifty-fifty. 


Though a corporation may make a sacrifice of income to gain the 


benefit of sure and quick assets, its sacrificial spirit is likely to vary 
inversely with the amount involved in its indulgence. Whether a 
corporation would be wise to reduce its proportion of high-grade 
assets because of a diminution in their net yield is not in point. If 
it would in fact do so, a nondiscriminatory tax on the capital value 
of all its assets in whatever form imposed, would reduce the market 
for United States bonds. 

Here is an incalculable factor. It may be of considerable or of 
little importance. An argument against allowing it consideration 
may be found in the fact that there is no reason why an investor 
should ever take less interest than he can get, except as he receives 
other advantages which he regards as compensatory. A corpora- 
tion which foregoes income to gain security ought to stick to its 
choice even when pinched by increased taxation or by any other 
expense. It would have the same inducement to increase its in- 
terest réceipts, whatever the cause of its decreased net income — 
whether it has to spend an additional $5,000 for taxes or for in- 
creased wages. It could hardly be said that a labor union was 
interfering with a federal instrumentality because it succeeded in 
establishing such higher wage schedules that the employing cor- 
poration decided to invest henceforth only in seven-per-cent stocks 
in order to maintain its rate of dividends. The analogy affords a 
basis for the argument that such effect as taxation of corporate stock 
or franchise may have to deter the corporation from purchasing 
high-grade low-interest-bearing securities must be regarded as in- 
direct, since the same effect may be contributed by other factors. 

Nevertheless it remains true that taxation measured by the value 
of securities owned, and which therefore in effect falls on those se- 
curities, falls more heavily on. securities with the lower interest 
yield. The ratio between the net yield of public and of private 
_ obligations is more favorable to the latter when both are taxed on 
their capital value than when both are exempt. It may well be, 
therefore, that state taxation directly on United States bonds 
should be forbidden on economic grounds. How, then, are we to 
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justify state taxation indirectly on those bonds? The best answer 
seems to be that their exemption from direct taxation is not only 
protection against a burden but also the grant of a bounty. The 
two.cannot be separated. The states, therefore, are required to 
lend positive aid to the federal borrowing power at considerable 
sacrifice to themselves. This aid is given to the entire market 
afforded by individual investors. Such aid may well be credited 
to the states against any charge that full taxation of corporate 
shares and franchises deprives the federal government to some 
extent of the advantages due to its superior credit by making cor- 
porations less ready to sacrifice security for income. 

It is obvious that the deleterious effect on the federal borrowing 
power which may possibly ensue from state taxation on the capital 
value of all stocks and bonds will not follow from state levi¢s on all 
net income. A two-per-cent tax on the capital value of two $1,000 
bonds both selling at par, one issued by the government and paying 
$30 annually, and the other issued by a private corporation and 
paying $60 annually, will reduce their net yield to $10 and $40 re- 
spectively. The tax takes two-thirds of the income from the govern- 
ment bond and only one-third of the income from the corporation 
bond. On the other hand a thirty-per-cent tax on the income from 
the bonds would reduce their net yield to $21 and $42 respectively, 
leaving the ratio between them the same as when both are exempt. 
It might therefore be urged that the states should be allowed to 
include income from federal securities in a general income tax. 
Such a tax can be called one “upon the person for the general ad- 
vantages of living in the jurisdiction,” © or “but a method of dis- 
tributing the cost of government,” * or some of the other names that 
have been found convenient in sustaining taxes. Its effect on the 
federal borrowing power may be declared “‘indirect and remote,” like 
the effect on exportation of a tax on net income from an exporting 
business.’ It would not, it is conceived, place the federal borrowing 
power under any disadvantages that it would not labor under 
if all intangibles were entirely exempted from any form of taxation. 





8 Mr. Justice Holmes, in Fidelity & Columbia Trust Co. v. Louisville, 245 U.S. 54, 
58, 38 Sup. Ct. Rep. 40 (1917), 32 Harv. L. REv. 655. 

% Mr. Justice Pitney in United States Glue Co. v. Oak Creek, 247 U. S. 321, 320, 
38 Sup. Ct. Rep. 499 (1918), 32 Harv. L. Rev. 636. 

57 See Mr. Justice Van Devanter in Peck & Co. v. Lowe, 247 U. S. 165, 174-75, 38 
Sup. Ct. Rep. 432 (1918), 32 Harv. L. REv. 639. 
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To exclude interest on United States bonds from a general state in- 
come tax is to confer upon the federal borrowing power a bounty 
to the extent of the exemption. To include such income would regu- 
late the activities of the federal government no more than the per- 
mitted inclusion of income from interstate commerce regulates that 
commerce “‘in a constitutional sense.’”’ It seems, therefore, that the 
reason for the exemption of income from United States bonds from 
state-wide income taxes must be political rather than economic. 
It must be a conception that the federal government is entitled to 
claim from the states a subsidy for its borrowing power. 

It is interesting that no case has specifically held that the states 
cannot include income from federal bonds in a general state income 
tax. It is clear, however, that until recently, at any rate, the Su- 
preme Court has regarded a tax on income as indistinguishable from 
a tax on the source of the income. In Pollock v. Farmers’ Loan & 
TrustCo.,°* which held that the federal government cannot tax the in- 
come from state and municipal bonds, Chief Justice Fuller declared: 


“Tt is contended that although the property or revenues of the States 
or their instrumentalities cannot be taxed, nevertheless the income de- 
rived from state, county, and municipal securities can be taxed. But 
we think the same want of power to tax the property or revenues of the 
States or their instrumentalities exists in relation to a tax on the income 
from their securities, and for the same reason, and that reason is given 
by Chief Justice Marshall in Weston v. Charleston, 2 Pet. 449, 468, where 
he said: ‘The right to tax the contract to any extent, when made, must 
operate upon the power to borrow before it is exercised, and have .a 
sensible influence on the contract. The extent of this influence depends 
on the will of a distinct government. To any extent, however incon- 
siderable, it is a burthen on the operations of government. It may be 
carried to an extent which shall arrest them entirely. . . . The tax on 
government stock is thought by this court to be a tax on the contract, 
a tax on the power to borrow money on the credit of the United States, 
and consequently to be repugnant to the Constitution.’ Applying this 
language to these municipal securities, it is obvious that taxation on 
the interest therefrom would operate on the power to borrow before 
it is exercised, and would have a sensible influence on the contract, and 
that the tax in question is a tax on the power of the States and their 
instrumentalities to borrow money, and consequently repugnant to the 
Constitution.” * ; 





8 157 U. S. 429, 15 Sup. Ct. Rep. 673 (1895). 59 Tbid., 585-86. 
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Earlier in the opinion the Chief Justice reviewed the cases forbidding 
either the states or the nation to tax the salaries of the officers of the 
other, and plainly regarded the want of national power to tax in- ° 
come from state securities as the complement of an undoubted 
absence of state power to tax income from federal securities. 

Though this iznmunity of federal securities from state taxation 
has been regarded as inherent in the federal system created by the 
Constitution, Congress has taken the precaution specifically to 
declare that United States bonds shall be exempt from state taxa- 
tion. The Act of February 25, 1862, specifies that “all stocks, 
bonds, and other securities of the United States held by indivi- 
duals, corporations, or associations within the United States, shall 
be exempt from taxation by or under State authority.” The Act 
of July 14, 1870," mentions ‘the interest thereon’’ as well as the 
bonds. The Act of June 28, 1902,” is content with declaring ex- 
emption “from taxation in any form by or under State, municipal, 
or local authority;” but the recent acts under which Liberty Bonds 
have been issued require the states to refrain from taxing both 
“principal and interest.” Thus the only constitutional question 
which could now be brought before the court is the existence vel non 
of congressional power to decree the exemption of principal and 
interest of federal securities from state taxation. No one can doubt 
that this power will be sustained, even though the court might now 
be persuaded that the exemption is a bounty rather than the fending 
off of a burden. If Congress deems that the exigencies of the na- 
tional government require that national obligations be wholly free 
from state taxation in any form whatsoever, its judgment will never 
be overruled by the Supreme Court. 

Congress has been content to be silent with respect to state taxa- 
tion of income from corporate dividends when the corporate income 





60 2 Strat. AT L. chap. 33, § 2, p. 346, 8 Fep. Stat. Ann. 2 ed., 407. 

61 16 Stat. ATL. 272. “ . . . all of which several classes of bonds and the interest 
thereon shall be exempt from the payment of all taxes or duties of the United States, 
as well as from taxation in any form by or ynder State, municipal, or local authority.” 

62 32 Stat. aT L. 484. This was the statute authorizing the issue of the so-called 
Panama Canal bonds. 

® Fep. Stat. ANN. — 1918 Supp. 673: ‘“‘. . . both principal and interest shall 
be exempt from all taxes or duties of the United States as well as from taxation in any 
form by or under State, municipal, or local authority.” (Act of March 3; 1917.) 
Similar language is used in the Act of September 24, 1917, Fep. Stat. ANN. — 1918 
Supp. 684. 
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is from United States bonds, and state taxation of corporate fran- 
chises measured by earnings some of which are from United States 
bonds. Flint v. Stone Tracy Co.“ permitted income from state 
bonds to be included in the measure of a federal excise on doing busi- 
ness in corporate capacity. Lynch v. Hornby ® held that cash divi- 
dends paid to stockholders after the effective date of the federal 
income tax law of 1913 were taxable to them as income, although 
the dividends were the fruit of a surplus accumulated by the cor- 
poration before the enactment of the Sixteenth Amendment. Cor- 
porate income which was exempt is taxable when transmuted into 
stockholder’s income. Corporate income which cannot be taxed 
may be made the measure of a tax on doing business in corporate 
form. Here are precedents to lean on in sanctioning state taxation 
of stockholder’s income without regard to its economic vorigin, 
and state,taxation of income from United States bonds when 
the tax is not formally on income, but on a privilege measured by 
income. 

On the other hand, the distinction between the subject and the 
measure of the tax was dishonored by the court when Kansas sought 
to tax extra-state property in the guise of a tax on the privilege 
of a foreign corporation to do local business in connection with 
interstate business, ® and the distinction between the shareholder’s 
interest in the corporation and the property held by the corporation 
was disregarded when California sought to tax the stockholders of a 
national bank on the full value of their shares, without deduction for 
the contribution made to that value by the shares of another 
national bank owned by the corporation. Obviously in dealing 
with the issues now under consideration the Supreme Court is at 
liberty to accept or reject formal distinctions as it chooses. That 
is one of the characteristic merits and demerits of formal distinc- 
tions. It is a demerit in that it makes prophecy and logical con- 
sistency difficult or impossible. It is a merit in that it permits a 
court to reach such results as its best judgment dictates. 

We have already indicated the reasons which may be advanced, 
in support of the position that the Supreme Court should adhere to 





* 220 U. S..107, 31 Sup. Ct. Rep. 342 (1911). 
% 247 U.S. 330, 38 Sup. Ct. Rep. 543 (1918). 
% Note 41, supra. 
87 Note 42, supra. 
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its formal distinctions and permit income from federal securities 
to be taxed by the states through excises on corporate franchises 
and through taxes on corporate dividends. If considerations of 
substance do not require exclusion of United States bonds from as- 
sessments of corporate franchises and shares of stock, a fortiori 
such assessments should be permitted to include income from United 
States bonds. Such taxes measured by income do not deprive bor- 
rowers with superior credit of any advantage which that credit gives. 
Double taxation of stockholder and corporation does not influence 
the choice of corporate investments. And any margin of error in 
such calculations is more than offset by the bounty conferred on 
the federal borrowing power by exemption of interest on United 
States bonds from an income tax which feeds on interest from com- 
peting obligations. 

Thus there appears to be no substantial reason for adding new 
limitations to the power of the states to levy taxes which fall in- 
directly on federal instrumentalities. The distinction between 
taxes on corporate capital and taxes on corporate franchises or on 
shares of stock may be artificial, but it serves a useful purpose; and 
this on the whole is the most reliable test of the merit of a distinction. 
Since taxes directly on United States bonds do not have the serious 
effect on the federal borrowing power which judges of the Supreme 
Court have often assumed, there is good sense in not extending to 
indirect taxation the prohibitions against direct taxation. Animated 
by such good sense, the Supreme Court has allowed the states to tax 
income from interstate commerce and the United States to tax 
income from an exporting business. It has appreciated that a 
general tax on all net income does not cast any unwarranted burden 
on any particular enterprise from which such income issues. If the 
Supreme Court were making the law of the Constitution de novo, it 
might therefore be expected to allow the states to tax interest 
on federal securities and income from federal salaries, granting 
to the United States a similar power over the fruits of state func- 
tions. The economic implications of Peck & Co. v. Lowe ® and 
United States Glue Co. v. Oak Creek ® are opposed to the economics 
underlying Pollock v. Farmers’ Loan & Trust Co.,” Dobbins v. Com- 





88 Note 14, supra. 
247 U. S. 321, 38 Sup. Ct. Rep. 499 (1918), 32 Harv. L. Rev. 634 ff. 


7% Note 58, supra. 
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missioners of Erie County,” and Collector v. Day,” and thus afford 
a convenient excuse for abandoning the decisions of earlier decades.” 

Unfortunately for any such possibility, Congress insists on deny- 
ing to the states the power to tax income from federal securities. 
It thereby requires the states to lend their aid to the federal bor- 
rowing power. There seems, therefore, a strong political-argument 
in favor of continuing to forbid the United States to tax income 
from state securities. Indeed, the argument may be deemed an 
economic one. We may grant that the effect of exempting interest 
on state bonds from a general federal tax on net incomes is to confer 
a bounty on the state borrowing power. But this is not the whole 
of the story. Such bounty cannot be considered apart from the 
bounty which the states are required to bestow on the federal 
borrowing power, to the consequent restriction of their own taxing 
power. The principle on which these limitations are based is that 
the federal system requires that neither the state nor the nation 
exercise their undoubted powers to the detriment of the undoubted 
powers of the other. No application of this principle can be con- 
sidered apart from the other applications. What is sauce for the 
goose should be sauce for the gander. It is a poor rule that does 
not work both ways. The states receive no more than fair economic 
treatment if, in return for the aid and comfort which they render the 





7 Note 21, supra. 

% 1 Wall. (U. S.) 113 (1871). This case held that a federal income tax cannot be 
applied to the income of a state judicial officer. The court regarded the exemption of 
state salaries from a federal income tax as the necessary correlative of the exemption 
of federal salaries from state taxation, Mr. Justice Nelson observing: “ And if the means 
and instrumentalities employed by that government to carry into operation the powers 
granted to it are, necessarily, and, for the sake of self-preservation, exempt from taxation 
by the States, why are not those of the States depending upon their reserved powers, 
for like reasons, equally exempt from Federal taxation? Their unimpaired existence in 
the one case is as essential as in the other. It is admitted that there is no express pro- 
vision in the Constitution that prohibits the general government from taxing the 
means and instrumentalities of the States, nor is there any prohibiting the States from 
taxing the means and instrumentalities of that government. In both cases the exemp- 
tion rests upon necessary implication, and is upheld by the great law of self-preserva- 
tion; as any government, whose means employed in conducting its operations, if 
subject to the control of another and distinct government, can exist only at the mercy 
of that government. Of what avail are these means if another power may tax them at 
discretion? (11 Wall. (U. S.) 113, 127.) 

% For suggestions that the later decisions furnish the ground for overruling the 
earlier ones, see note on Peck & Co. v. Lowe, and the Oak Creek case, in 4 BULLETIN 
OF THE NATIONAL Tax ASSOCIATION, 26. 
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federal borrowing power, they receive a corresponding advantage 
for their own borrowing power. 

The same considerations apply to taxation of income from official 
salaries. In this field the Supreme Court may, if it wishes, overrule 
Collector v. Day,” and permit the inclusion of state salaries in the 
federal income tax, and overrule Dobbins v. Commissioners of Erie 
County,” and permit the states to tax the salaries of federal officials. 
A salary exempt from a tax which other salaries must bear is in- 
creased by that much. Now that we have a federal income tax, a 
$5,000 professorship in a state university yields more than a $5,000 
professorship in an endowed institution of learning. In the absence 
of a state income tax, a $6,000 federal judgeship is worth no more 
than a $6,000 law practice. A state income tax makes the ermine 
more attractive than it was before. The law as it now stands makes 
the states and the United States undergo sacrifices, each for the 
benefit of the other. Neither government would suffer appreciably 
if the burnt offering were no longer required. But if it is required 
of either, it should be required of both. So long as Mr. Dobbins is 
exempt, Mr. Day should be also. The considerations which justify 
exempting either of them are political rather than economic. While 
from the political standpoint there is more reason to apprehend 
state encroachment on federal power than federal encroachment 
on state power, this can hardly justify a court in holding that a 
state tax on a federal salary interferes with a federal instrumentality, 
if a federal tax on a state salary is thought to be immune from criti- 
cism. 

The conclusion to be drawn from our review and analysis of the 
decisions is that, in spite of cross currents and shifting winds of 
doctrine, the states will be permitted to continue the indirect en- 
croachments on federal authority that have hitherto been sanctioned. 
They will be allowed to impose taxes that fall on interstate com- 
merce and on the federal borrowing power, if they do it in approved 
ways. The decisions under the commerce clause may nearly all be 
referred to the judicial conviction that the federal system demands 
that the states shall not discriminate against interstate commerce, 
or indulge in forays on property or business beyond their borders, 
but does not demand that interstate commerce be relieved from 
proportionate contributions. The decisions which have permitted 





™ Note 72, supra. % Note 21, supra. 
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state taxation which falls indirectly on the federal borrowing power 
are satisfactorily explained on the economic ground that they have 
not hampered that borrowing power. There is ample economic justi- 
fication for the cases which have restrained the states from laying 
discriminatory taxes on United States bonds. For the other re- 
strictions which the Supreme Court has placed upon the states 
we must be content with political rather than with economic 
reasons. 

In choosing between competing political considerations, much 
depends on personal predilections. Two of Marshall’s colleagues did 
not share his views that United States bonds must be exempt from 
state taxation. What Marshall’s doctrine achieved was a protective 
tariff in favor of the infant industry of national credit. His fears 
that the nation might be destroyed if the view of the dissent had 
prevailed must be regarded as extravagant. But this does not 
question the fundamental wisdom of his judgment, particularly 
at the time when it was rendered. Congress plainly believes that 
the judgment is as sound to-day, since it demands the continuance 
of the protection which Marshall decreed. It is difficult to quarrel 
with the position that the powers of the nation shall be immune 
from the direct touch of the states. In determining the constitu- 
tionality of state taxation which falls directly on federal instru- 
mentalities, we can readily forego nice analysis as to its economic 
effects. But an understanding of those.effects is essential to a 
proper evaluation of the decisions which permit state taxation 
that falls indirectly on those same instrumentalities. Distinctions 
between direct and indirect effect which seem unsubstantial, when 
abstracted from the complete situation in which they play their 
part, are found to be useful implements for reaching desirable 
results. In permitting indirect encroachment on federal authority 
by the taxing powers of the states, the Supreme Court has been 
wise in its judgments. If its conclusions deserve more praise than 
does some of the reasoning by which they have been supported, 
the phenomenon is not peculiar to the particular problem which 
we have been considering. 

The explanation of the unsatisfactory character of so much of the 
judicial reasoning here and elsewhere is easily discovered. Deci- 
sions which are dictated by the necessity of making a wise practical 
choice between competing considerations are seldom placed frankly 
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on that ground. Judges are loth to say: “We decide this particular 
case in this particular way because we think that this is the best 
way to decide it.” Instead, they are prone to refer their judgment 
to some immutable principle inherent in the nature of things, or 
unalterably established by the authoritative judgments of their 
predecessors. In the realm of constitutional law, courts are fond 
of professing that it is not they that speak, but the Constitution 
that speaketh in them, even in settling such disputes as this study 
has chronicled, concerning which concededly the Constitution is 
silent. Where the Constitution is not wholly mum, it often speaks 
with such a still, small voice that only a bare majority of the court 
can hear its echo.’ Yet the judicial opinions seldom recognize the 
patent fact. So long as judges pose as automatons when they are 
in fact wise arbiters of public policy and practical expediency, they 
necessarily hide their wisdom under the bushel of a supposed con- 
straining conceptualism, which confuses much that would otherwise 
be simple and clear. The wonder is that wisdom so generally finds 
its way and controls the actual adjudications which together make 
the law. This could hardly be, if doctrine played any such potent 
part in shaping the course of the decisions as the opinions of the 
judges would lead us to believe. 

The judicial umpiring of the contests between the conflicting 
claims of the states and of the nation over the exercise of the taxing 
power has clearly not been controlled by any undisputed and com- 
pelling doctrine. That is why it has so greatly perplexed those who 
see in doctrine their only guide. To dispel the perplexity we must 
study the cases as practical adjustments of competing interests, 
each of which is entitled to a degree of consideration. The interest 
which will be accorded the preference in one situation may have to 
be determined in the light of the preferences which have been ac- 
corded in other situations. No single adjustment liveth to itself 
alone. In a federal system there must be reciprocal give and take 
between the whole and the several parts. It must often be impossi- 
ble in particular instances to make an even apportionment of the 
giving and the taking. So it may be necessary to favor now one 
side, and now the other. The aim should be to strike as even a 
balance as possible in the whole account. This can never be done 
by pious invocation of some image which men choose to call ‘Sov- 
ereignty.”’ It must be done, as it has been done, by applying human 
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intelligence to the enterprise of forecasting and evaluating the 
practical results from differing courses of action, and of choosing that 
course which leads to the result preferred. Marshall pursued a vain 
hope in thinking it possible to “measure the power of taxation 
residing in the State by the extent of sovereignty which the people 
of a single State possess and can confer on its government.” We can, 
however, if we find it necessary, measure to a considerable degree 
the extent of sovereignty residing in the state, by finding what the 
official interpreters of the Constitution permit the state to do in the 
exercise of the power of taxation and of other governmental func- 
tions. ‘Sovereignty” is a way of stating results rather than a 
means of reaching them. 
Thomas Reed Powell. 
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FREEDOM OF SPEECH IN WAR TIME 


——— in the history of our country, since the Alien and Sedi- 
tion Laws of 1798, has the meaning of free speech been the 
subject of such sharp controversy as to-day. Over two hundred 





1 BIBLIOGRAPHICAL Note, — Important decisions under the Federal Espionage 
Act are printed in the various Federal and United States Supreme Court reports; the 
BULLETINS OF THE DEPARTMENT OF JUSTICE ON THE INTERPRETATION OF WAR STAT- 
UTES (cited hereafter as Butt. Dept. Just.) contain many nisi prius rulings and 
charges not otherwise reported. The cases before July, 1918, have been collected by 
Walter Nelles in a pamphlet, Espronace Act CAsEs, with certain others on related 
points, published by the National Liberties Bureau, New York. This has some state 
cases and gives a careful analysis of the decisions. The Bureau has also published 
War-TimE PROSECUTIONS AND Mos VIOLENCE, involving the rights of free speech, 
free press, and peaceful assemblage (from April 1, 1917, to March 1, 1919), containing 
an annotated list of prosecutions, convictions, exclusions from the mail, etc.; and 
“The Law of the Debs Case’”’ (leaflet). Mr. Nelles has submitted to Attorney General 
Palmer “A Memorandum concerning Political Prisoners within the Jurisdiction of the 
Department of Justice in 1919” (MS. copy owned by the Harvard Law School Library). 

The enforcement of the Espionage Act and similar statutes is officially summarized 
in the Reports OF THE ATTORNEY GENERAL for 1917 (page 75) and 1918 (pages 17, 
20-23, 47-57). A list of prosecutions is given with the results. See, also, Atty. Gen. 
Gregory’s Suggestions to the Executive Committee of the American Bar Association, 
4 Am. Bar Assoc. Journ. 305 (1918). 

The best discussion of the legal meaning of “Freedom of the Press in the United 
States ” will be found in an article under that name by Henry Schofield, in 9 Pusiica- 
TIONS OF THE AMERICAN SOCIOLOGICAL SocreTy, 67 (1914). This volume is devoted 
entirely to “Freedom of Communication,” and contains several valuable papers on 
different aspects of the problem. Other legal articles not dealing with the situation in 
war are: “The Jurisdiction of the United States over Seditious Libel,” H. W. Biklé, 
41 Am. L. Rge. (N. s.) 1 (1902); “ Restrictions on the Freedom of the Press,” 16 Harv. 
L. REv. 55 (1902); “ Free Speech and Free Press in Relation to the Police Power of the 
State,” P. L. Edwards, 58 Cent. L. J. 383 (1904); “Federal Interference with the 
Freedom of the Press,” Lindsay Rogers, 23 YALE L. J. 559 (1914), substantially re- 
printed as Chapter IV of his Postat Power or Concress, Baltimore, Johns Hopkins 
Press, 1916; A. V. Dicey, THe Law or THE ConstiTUTION, 8 ed., Chap. VI; “Freedom 
of Speech and of the Press,” 65 Untv. or Pa. L. REv. 170 (1916); Joseph R. Long, 
“The Freedom of the Press,” 5 VA. L. REV. 225 (1918). Freedom of speech is discussed 
by Dean Pound as an interest of the individual in his “Interests of Personality,” 28 
Harv. -L. REv. 445, 453 (1915); and as an alleged bar to injunctions of libel in his 
“‘Equitable Relief against Defamation and Injuries to Personality,” 29 Harv. L. Rev. 
640, 648 (1916). 

The situation in war is specifically treated in the following: “Freedom of Speech 
and of the Press,” W. R. Vance, 2 Minn. L. REv. 239 (1918); “The Espionage Act 
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prosecutions and other judicial proceedings during the war, involv- 
ing speeches, newspaper articles, pamphlets, and books, have been 
followed since the armistice by a widespread legislative considera- 
tion of bills punishing the advocacy of extreme radicalism. It is 
becoming increasingly important to determine the true limits of 
freedom of expression, so that speakers and writers may know how 
much they can properly say, and governments may be sure how 
much they can lawfully and wisely suppress. The United States: 
Supreme Court has recently handed down several decisions upon 
the Espionage Act,’ which put us in a much better position than 





Cases,” 32 Harv. L. REv. 417 (1919); “Threats to take the Life of the President,” 32 
Harv. L. Rev. 724 (1919); “The Vital Importance of a Liberal Construction of the 
Espionage Act,” Alexander H. Robbins, 87 Cent. L. J. 145 (1918); ‘Sufficiency of In- 
dictments under the Espionage Act,” 87 Cent. I. J. 400 (1918). The Espionage Act 
is one of the topics covered by Judge Charles M. Hough, “Law in War Time — 1917,” 
31 Harv. L. REV. 692, 696 (1918). The issues involved in the current decisions are pre- 
sented in nontechnical form by these articles: “Freedom of Speech,” Z. Chafee, Jr., 17 
New ReEpuBtic, 66 (November 16, 1918); ““The Debs Case and Freedom of Speech,” 
Ernst Freund, 19 New REPUBLIC, 13 (May 3, 1919); 19 7b. 151 (May 31). William 
Hard, “Mr. Burleson, Espionagent,” 19 NEw REPUBLIC, 42 (May 10, 1919), and “ Mr. 
Burleson, Section 481 44 B,” 19 New REpusLic, 76 (May 17, 1919), reviews exclusions 
from the mails. ‘The Trial of Eugene Debs,’”’ Max Eastman, THe Liperator (No- 
vember, 1918), gives a defendant’s impression of the operation of the act. 

The history of freedom of speech in America has not yet been fully investigatec, 
but CLypE A. Dunrway, THE DEVELOPMENT OF FREEDOM OF THE PRESS IN Massa- 
CHUSETTS, Cambridge, Harvard University Press, 1906, is extremely useful. Much 
light is thrown on the problem by sedition trials in England, before our Revolution 
and during the French Revolution. The best account of these is in ErsKINE May, 
2 CONSTITUTIONAL History oF ENGLAND, 2 ed., 1912, Chaps. [X—X, summarized by 
Charles A. Beard in 16 New REPUBLIC, 350 (October 19, 1918). See, also, 2 STEPHEN, 
History OF THE CrimINnAL Law, Chap. XXIV; and G. O. TREVELYAN, THE EARLY 
History oF CHARLES JAMES Fox, for the Wilkes and Junius controversies. 

The legal meaning of freedom of speech cannot properly be determined without a 
knowledge of the political and philosophical basis of such freedom. Four writings on 
this problem may be mentioned as invaluable: PLato’s ApoLocy or SocraTEs; Mi1- 
ton’s AREOPAGITICA; the second chapter of Mrtt on Liserty; and Walter Bagehot’s 
essay, “The Metaphysical Basis of Toleration.”” The second chapter of J. F. STEPHEN, 
Lrserty, Equatity, Fraternity, has an important critique on Mill. See, also, 
J. B. Bury, A History or FrEEpom or THoucat, the first and last chapters; GRoTE, 
Prato, Chap. VI; Granam Wattas, Tae Great Socrety, 195-98; H. J. Lasxz, 
AUTHORITY IN THE MODERN STATE, passim. For a caustic point of view, see Fabian 
Franklin, “‘Some Free Speech Delusions,” 2 UNpopuLar REv. 223 (October, 1914). 
The proper course in war is discussed by Ralph Barton Perry in a book review, 7 YALE 
REv. 670 (April, 1918). The difficulties of the problem as seen from actual experience 
on both sides are presented in ViscounT MorLEy’s RECOLLECTIONS. 

2 Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247, BuLL. Dept. Just., 
No. 194 (1919), is the leading case. See, also, Frohwerk v. United States, 249 U.S. 204, 
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formerly to discuss the war-time aspects of the general problem of 
liberty of speech, and this article will approach the general problem 
from that side. At some later day it may be possible to discuss 
the proper limits of radical agitation in peace, and also to make a 
detailed historical examination of the events and documents lead- 
ing up to the free speech clauses in our state and federal constitu- 
tions. For the present it is not feasible to do more than consider 
the application of those clauses to the treatment of opposition 
to war. 

We shall not, however, confine ourselves to the question whether 
a given form of federal or state action against pacifist and similar 
utterances is void under the constitutions. It is often assumed 
that so long as a statute is held valid under the Bill of Rights, that 
document ceases to be of any importance in the matter, and may 
be henceforth disregarded. On the contrary, a provision like the 
First Amendment to the federal Constitution, 


“Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of their grievances,” 


is much more than an order to Congress not to cross the boundary 
which marks the extreme limits of lawful suppression. It is also 
an exhortation and a guide for the action of Congress inside that 
boundary. It is a declaration’ of national policy in favor of the 
public discussion of all public questions. Such a declaration 
should make Congress reluctant and careful in the enactment of all 
restrictions upon utterance, even though the courts will not refuse 
to enforce them as unconstitutional. It should influence the judges 
in their construction of valid speech statutes, and the prosecuting 
attorneys who control their enforcement. The Bill of Rights in a 
European constitution is a declaration of policies and nothing 
more, for the courts cannot disregard the legislative will though it 
violates the constitution.* Our Bills of Rights perform a double 





39 Sup. Ct. Rep. 249, Buty. Dept. Just., No. 197 (1919); Debs v. United States, 249 
U. S. 211, 39 Sup. Ct. Rep. 252, Buty. Dept. Just., No. 196 (1919); Sugarman ». 
United States, 249 U.S. 182, 39 Sup. Ct. Rep. 191, BULL. Dept. Just., No. 195 (1919). 

3 A. V. Dicey, Law or THE ConsTITUTION, 8 ed., 130: “This curious result there- 
fore ensues. The restrictions placed on the action of the legislature under the French 
constitution are not in reality laws, since they are not rules which in the last resort 
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function. They fix a certain point to halt the government abruptly 
with a “Thus far and no farther”; but long before that point is 
reached they urge upon every official of the three branches of the 
state a constant regard for certain declared fundamental policies 
of American life.‘ 

_ Our main task, therefore, is to ascertain the nature and scope 
of the policy which finds expression in the First Amendment to the 
United States Constitution and the similar clauses of all the state 
constitutions, and then to determine the place of that policy in 
the conduct of war, and particularly the war with Germany. The 
free speech controversy of the last two years has chiefly gathered 
about the federal Espionage Act. This Act contains a variety of 
provisions on different subjects, such as the protection of ships in 
harbors, spy activities, unlawful military expeditions, etc., but the 
portion which concerns us is the third section of Title 1.6 As orig- 
inally enacted on June 15, 1917, this section established three 
new Offenses: (1) false statements or reports interfering with mili- 
tary or naval operations or promoting the success of our enemies; 
(2) causing or attempting to cause insubordination, disloyalty, 
mutiny or refusal of duty in the military and naval forces; (3) 
obstruction of enlistments and recruiting. Attorney General Greg- 
ory reports that, although this Act proved an effective instrumen- 
tality against deliberate or organized disloyal propaganda, it did 
not reach the individual, casual, or impulsive disloyal utterances. 
Also some District Courts gave what he considered a narrow con- 





will be enforced by the Courts. Their true character is that of maxims of political 
morality, which derive whatever strength they possess from being formally inscribed 
in the constitution and from the resulting support of public opinion. What is true of 
the constitution of France applies with more or less force to other polities which have 
been formed under the influence of French ideas.” 

4 “No doubt our doctrine of constitutional law has had a tendency to drive out 
questions of justice and right, and to fill the mind of legislators with thoughts of mere 
legality, of what the constitution allows.” J. B. THaver, LEGAL Essays, 38. See his 
quotation from 1 BrycE, AMERICAN COMMONWEALTH, 1 ed., 377. 

5 Massachusetts, New Hampshire, Vermont, North and South Carolina retain a 
short clause like the federal Constitution. The other states follow the New York 
form: New York ConsTITUTION, 1822, Art. 7, § 8. “Every citizen may freely speak, 
write, and publish his sentiments, on all subjects, being responsible for the abuse of 
that right; and no law shall be passed, to restrain, or abridge the liberty of speech, or 
of the press.”’ See Schofield in 9 Proc. Am. Socrotoc. Soc. 95. 

6 Act of June 15, 1917, c. 30, tit. 1, § 3; 4o Stat. at. L. 217, 219; Comp. Star. 1918, 
§ 10212¢c amended by Act of May 16, 1918, c. 75. The full text of the original and 
amended sections will be found in notes 91 and 131, infra. 
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struction of the word “‘obstruct”’ in clause (3), so that as he puts it, 
“‘most of the teeth which we tried to put in were taken out.” ” 






“These individual disloyal utterances, however, occurring with consider- 
able frequency throughout the country, naturally irritated and angered 
the communities in which they occurred, resulting sometimes in unfortu- 
nate violence and lawlessness and everywhere in dissatisfaction with the 
inadequacy of the Federal law to reach such cases. Consequently there 
was a popular demand for such an amendment as would cover these 
cases.” § 











On May 16, 1918, Congress amended the Espionage Act by what 
is sometimes called the Sedition Act, adding nine more offenses 
to the original three, as follows: (4) saying or doing anything with 
intent to obstruct the sale of United States bonds, except by way 
of bona fide and not disloyal advice; (5) uttering, printing, writing, 
or publishing any disloyal, profane, scurrilous, or abusive language, 
or language intended to cause contempt, scorn, contumely or dis- 
repute as regards the form of government of the United States; 
(6) or the Constitution; (7) or the flag; (8) or the uniform of the 
Army or Navy; (9) or any language intended to incite resistance 
to the United States or promote the cause of its enemies; (10) urging 
any curtailment. of production of any things necessary to the 
prosecution of the war with intent to hinder its prosecution; (11) 
advocating, teaching, defending, or suggesting the doing of any of 
these acts; and (12) words or acts supporting or favoring the cause 
of any country at war with us, or opposing the cause of the United 
States therein. Whoever commits any one of these offenses in this 
or any future war is liable to a maximum penalty of $10,000 fine or 
twenty years’ imprisonment, or both. 

This statute has been enacted and vigorously enforced under a 
constitution which provides: “Congress shall make no law . .. 
abridging the freedom of speech, or of the press.” 

Clearly, the problem of the limits of freedom of speech in war 
time is no academic question. On the one side, thoughtful men and 
journals are asking how scores of citizens can be imprisoned under 
this constitution only for their disapproval of the war as irreligious, 
unwise, or unjust. On the other, federal and state officials point 





































7 4 Am. Bar Assoc. JouRN. 306. 
8 REPORT OF THE ATTORNEY GENERAL OF THE UNITED STATES (1918), 18. 
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to the great activities of German agents in our midst and to the | 
unprecedented extension of the business of war over the whole | 
nation, so that in the familiar remark of Ludendorff, wars are no | 
longer won by armies in the field, but by the morale of the whole | 
people. The widespread Liberty Bond campaigns, and the ship- ‘| 
yards, munition factories, government offices, training camps, in 
all parts of the country, are felt to make the entire United States a 
theater of war, in which attacks upon our cause are as dangerous 
and unjustified as if made among the soldiers in the rear trenches. 
The government regards it as inconceivable that the Constitution 
should cripple its efforts to maintain public safety. Abstaining 
from countercharges of disloyalty and tyranny, let us recognize 
the issue as a conflict between two vital principles, and endeavor 
to find the basis of reconciliation between order and freedom. 

At the outset, we: can reject two extreme views in the con- 
troversy. First, there is the view that the Bill of Rights is a peace- 
time document and consequently freedom of speech may be ignored 
in war. This view has been officially repudiated.® At the opposite 
pole is the belief of many agitators that the First Amendment 
renders unconstitutional any Act of Congress without exception 
“abridging the freedom of speech, or of the press,” that all speech 
is free, and only action can be restrained and punished. This view 
is equally untenable. The provisions of the Bill of Rights cannot | 
be applied with absolute literalness but are subject to exceptions.’ 

’ For instance, the prohibition of involuntary servitude in the Thir- 
teenth Amendment does not prevent military conscription," or 
the enforcement of a “‘work or fight” statute.” The difficulty, of 
course, is to define the principle on which the implied exceptions 
are based, and an effort to that end will be made subsequently. 

Since it is plain that the true solution lies between these two 
extreme views, and that even in war time freedom of speech exists 





® REPORT OF THE ATTORNEY GENERAL OF THE UNITED STATES (1918), 20: “This 
department throughout the war has proceeded upon the general principle that the 
constitutional right of free speech, free assembly, and petition exist in war time as in 
peace time, and that the right of discussion of governmental policy and the right of 
political agitation are most fundamental rights in a democracy.” 

10 Robertson v. Baldwin, 165 U. S. 275, 281 (1897). 

1 Selective Draft Law Cases, 245 U. S. 366, 390 (1918); Claudius 9. Davie, 175 Cal. 
208 (1917). j 

2 State ». McClure, ros Atl. 712 (DEL. GEN. SEss., 1919). 
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subject to a problematical limit, it is necessary to determine where 
the line runs between utterance which is protected by the Con- 
stitution from governmental control and that which is not. Many 
attempts at a legal definition of that line have been made,” but 
two mutually inconsistent theories have been especially successful 
in winning judicial acceptance, and frequently appear in the Espion- 
age Act cases. 

One theory construes the First Amendment as enacting Black- 
stone’s statement that ‘‘the liberty of the press . . . consists in 
laying no previous restraints upon publications and not in freedom 
from censure for criminal matter when published.” “ The line 
where legitimate suppression begins is fixed chronologically at the 
time of publication. The government cannot interfere by a censor- 
ship or injunction before the words are spoken or printed, but can 
punish them as much as it pleases after publication, no matter how 
harmless or essential to the public welfare the discussion may be. 
This Blackstonian definition found favor with Lord Mansfield,® 
and is sometimes urged as a reason why libels should not be en- 
joined. It was adopted by American judges in several early 
prosecutions for libel,’’ one of which was in Massachusetts,!* whence 
Justice Holmes carried it into the United States Supreme Court.’ 
Fortunately he has now repudiated this interpretation of freedom 
of speech,”° but not until his dictum had had considerable influence, 
particularly in Espionage Act cases." Of course if the First Amend- 





8 See a discussion by Dean Pound of two views besides Blackstone’s in 29 Harv. L. 
REv. 640, 651. The view mentioned as Story’s is really that of St. George Tucker, 
whom Story was criticising. 2 Story, ConstTITUTION, § 1886. 

M4 4 BLACKSTONE, COMMENTARIES, I51. 

18 King v. Dean of St. Asaph, 3 T. R. 428, 431 (1789): “The liberty of the press 
consists in printing without any previous licence, subject to the consequence of law.” 

16 See Roscoe Pound, “Equitable Relief against Defamation and Injuries to Per- 
sonality,” 29 Harv. L. Rev. 651. Recent Federal cases are American Malting Co. ». 
Keitel, 209 Fed. 351 (C. C. A. 2d, 1913); Willis ». O’Connell, 231 Fed. 1004 (S. D. 
Ala. 1916)., 

17 Respublica v. Oswald, 1 Dall. (U. S.) 319, 325 (Pa., 1788), McKean, J.; Trial 
of William Cobbett, for Libel, WHARTON’s StaTE TRIALS, 322, 323 (Pa., 1797), 
McKean, J.; Respublica v. Dennie, 4 Yeates (Pa.) 267, 269 (1805). See Schofield 
in 9 Proc. Am. Socrot. Soc. 69. . 

18 Commonwealth v. Blanding, 3 Pick. (Mass.) 304, 313 (1825). 

19 Patterson 9. Colorado, 205 U. S. 454, 462 (1907). 

20 Schenck ». United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247, 249 (1919). 

%1 Masses Pub. Co. v. Patten, 246 Fed. 24, 27 (C. C. A. 2d, 1917); United States 9. 
Coldwell, Buti. Dept. Just., No. 158 (D. C. R. I.) 4. 
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ment does not prevent prosecution and punishment of utterances, 
the Espionage Act is unquestionably constitutional. 

This Blackstonian theory dies hard, but has no excuse for longer 
life. In the first place, Blackstone was not interpreting a constitu- 
tion but trying to state the English law of his time, which had no 
censorship and did have extensive libel prosecutions. Whether 
or not he stated that law correctly, an entirely different view of 
the liberty of the press was soon afterwards enacted in Fox’s Libel 
Act,” so that Blackstone’s view does not even correspond to the 
English law of the last hundred and twenty-five years. Further- 
more, Blackstone is-notoriously unfitted to be an authority on the 
liberties of American colonists, since he upheld the right of Parlia- 
ment to tax them,” and was pronounced by one of his own col- 
leagues to have been “we all know, an anti-republican lawyer.” ™ 

Not only is the Blackstonian interpretation of our free speech 
clauses inconsistent with eighteenth-century history, soon to be 
considered, but it is contrary to modern decisions, thoroughly 
artificial, and wholly out of accord with a common-sense view of 
the relations of state and citizen. In some respects this theory 
goes altogether too far in restricting state action. The prohibition 
of previous restraint would not allow the government to prevent a 
newspaper from publishing the sailing dates of transports or the 
number of troops in a sector. It would render illegal removal of 
an indecent poster from a billboard or the censorship of moving 
pictures before exhibition, which has been held valid under a free 
speech clause. And whatever else may be thought of the decision 
under the Espionage Act with the unfortunate title, United States v. 
The S pirit of 76," it was clearly previous restraint for a federal court 
to direct the seizure of a film which depicted the Wyoming Massacre 
and Paul Revere’s Ride, because it was “calculated reasonably so 
to excite or inflame the passions of our people or some of them as 
that they will be deterred from giving that full measure of co- 
operation, sympathy, assistance, and sacrifice which is due to 





2 32 Geo. III, c. 60 (1792). See page 948, infra. 

% 1 BLACKSTONE, COMMENTARIES, 109. 

% Willes, J., in Dean of St. Asaph’s Case, 4 Doug. 73, 172 (1784), quoted by Scho- 
field, 9 Proc. Am. Socrot. Soc. 85, note. 

% Mutual Film Corporation v. Industrial Commission of Ohio, 236 U. S. 230, 241 
(1915). 

% Butt. Dept. Just., No. 33 (D.C. S. D. Cal., 1917), Bledsoe, J. 
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Great Britain, as an ally of ours,” and “to make us a little bit slack 
in our loyalty to Great Britain in this great catastrophe.” 

On the other hand it is hardly necessary to argue that the Black- 
stonian definition gives very inadequate protection to the freedom 
of expression. A death penalty for writing about socialism would 
be as effective suppression as a censorship.”” Cooley’s comment on 
Blackstone is unanswerable: 8 


. “The mere exemption from previous restraints cannot be all that 
is secured by the constitutional provisions, inasmuch as of words to be 
uttered orally there can be no previous censorship, and the liberty of 
the press might be rendered a mockery and a delusion, and the phrase 
itself a byword, if, while every man was at liberty to publish what he 
pleased, the public authorities might nevertheless punish him for harm- 
less publications, . . . Their purpose [of the free-speech clauses] has 
evidently been to protect parties in the free publication of matters of 
public concern, to secure their right to a free discussion of public events 
and public measures, and to enable every citizen at any time to bring 
the government and any person in authority to the bar of public opinion 
by any just criticism upon their conduct in the exercise of the authority 
which the people have conferred upon them. . . . The evils to be pre- 
vented were not the censorship of the press merely, but any action of the 
government by means of which it might prevent such free and general 
discussion of public matters as seems absolutely essential to prepare the 
people for an intelligent exercise of their rights as citizens.” 


If we turn from principles to precedents, we find several decisions 
which declare the constitutional guarantee of free speech to be 
violated by statutes and other governmental action which imposed 
no previous restraint but penalized publications after they were 
made.”® And most of the decisions in which a particular statute 





27 “Free speech, like every form of freedom, goes in danger of its life in war time. 
The other day in Russia an Englishman came on a street-meeting shortly after the 
first revolution had begun. An extremist was addressing the gathering and telling 
them that they were fools to go on fighting, that they ought to refuse and go home, 
and so forth. The crowd grew angry, and some soldiers were for making a rush at him; 
but the chairman, a big burly peasant, stopped them with these words: ‘Brothers, 
you know that our country is now a country of free speech. We must listen to this 
man, we must let him say anything he will. But, brothers, when he’s finished, we’ll 
bash his head in!’” John Galsworthy, “American and Briton,” 8 YALE Rev. 27 
(October, 1918). 

28 CooLEy, CONSTITUTIONAL LiutatTions, 7 ed., 603, 604. 

2 Louthan ». Commonwealth, 79 Va. 196 (1884) — statute punishing diet super- 
intendent for political speeches; Atchison, etc. Ry. ». Brown, 80 Kans. 312, 102 Pac. 
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punishing for talking or writing is sustained do not rest upon the 
Blackstonian interpretation of liberty of speech,*® but upon another 
theory, now to be considered. Therefore, it is possible that Title I, 
section 3, of the Espionage Act, violates the First Amendment, 
although it does not interfere with utterances before publication.*! 

A second interpretation of the freedom of speech clauses limits 
them to the protection of the use of utterance and not to its “abuse.” 
It draws the line between “liberty” and “license.” Chief Justice 
White ® rejects 


“the contention that the freedom of the press is the freedom to do wrong 
with impunity and implies the right to frustrate and defeat the discharge 
of those governmental duties upon the performance of which the freedom 
of all, including that of the press, depends. . . . However complete is 
the right of the press to state public things and discuss them, that right, 
as every other right enjoyed in human society, is subject to the restraints 
which separate right from wrong-doing.” 


A statement of the same view in another peace case is made by 
Judge Hamersley of Connecticut: * 


“Every citizen has an equal right to use his mental endowments, as 
well as his property, in any harmless occupation or manner; but he has 





459 (1909) — service-letter statute, making employer liable to civil action if he failed 
to furnish a discharged employee a written statement for the true reason for discharge. 
St. Louis, etc. Ry. Co. v. Griffin, 106 Texas 477, 171 S. W. 703 (1914), same; Wallace ». 
Georgia Ry. Co., 94 Ga. 732, 22 S. E. 579 (1894), same; Ex parte Harrison, 212 Mo. 88, 
110 S. W. 709 (1908), — statute punishing voters’ leagues for commenting on candi- 
dates for office without disclosing the names of all persons furnishing the information; 
State ex rel. Metcalf v. District Court, 52 Mont. 46, 155 Pac. 278 (1916) — contempt 
proceedings for criticism of judge for past decision; State ex rel. Ragan v. Junkin, 
85 Neb. 1, 122 N. W. 473 (1909), — statute invalidating nomination of candidates by 
conventions or any other method except primaries; State v. Pierce, 163 Wis. 615, 158 
N. W. 696 (1916) — corrupt practices act punishing political disbursements outside 
one’s own county except through a campaign committee. Some of these decisions 
are open to dispute on the desirability of the statutes, and some are opposed by other 
cases for that reason, but in their repudiation of the Blackstonian test they furnish 
unquestioned authority. 

30 Examples in such cases of express repudiation of the Blackstonian doctrine are 
found in Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247 (1919); State ». 
McKee, 73 Conn. 18, 46 Atl. 409 (1900); State ». Pioneer Press Co., too Minn. 173, 
110 N. W. 867 (1907); Cowan ». Fairbrother, 118 N. C. 406, 418 (1896). 

31 Title XII of the Espionage Act does impose previous restraint on publications 
which violate the Act by authorizing the Postmaster-General to exclude them from 
the mails. See page 961, infra. 

% Toledo Newspaper Co. v. United States, 247 U. S. 402, 419 (1918). 

% State ». McKee, 73 Conn. 18, 28, 46 Atl. 409 (1900). 
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no right to use them so as to injure his fellow-citizens or to endanger the 
vital interests of society. Immunity in the mischievous use is as incon- 
sistent with civil liberty as prohibition of the harmless use. . . . The 
liberty protected is not the right to perpetrate acts of licentiousness, or 
any act inconsistent with the peace or safety of the State. Freedom of 
speech and press does not include the abuse of the power of tongue or 
pen, any more than freedom of other action includes an injurious use of 
one’s occupation, business, or property.” 


The decisions in the war are full of similar language.* 

Practically the same view is adopted by Cooley,® that the clauses 
guard against repressive measures by the several departments of 
government, but not against utterances which are a public offense, 
or which injure the reputation of individuals. 


“We understand liberty of speech and of the press to imply not 
only liberty to publish, but complete immunity from legal censure and 
punishment for the publication, so long as it is not harmful in its char- 
acter, when tested by such standards as the law affords. For these 
standards we must look to the common-law rules which were in force 
when the constitutional guaranties were established, and in reference to 
which they have been adopted.” 


To a judge obliged to decide whether honest and able opposition 
to the continuation of a war is punishable, these generalizations 
furnish as much help as a woman forced, like Isabella in ‘‘ Measure 
for Measure,”’ to choose between her brother’s death and loss of 
honor, might obtain from the pious maxim, “Do right.” What 
is abuse? What is license? What standards does the law afford? 





% Mayer, J., in United States v. Phillips, Butt. Dept. Just., No. 14 (S. D. N. Y., 
1917), 5: “In this country it is one of our foundation stones of liberty that we may 
freely discuss anything we please, provided that that discussion is in conformity with 
law, or at least not in violation of it.” Mayer, J., in United States v. Goldman, Butt. 
Dept. Just., No. 41 (S. D. N. Y., 1917), 2: “No American worthy of the name believes 
in anything else than free speech; but free speech means, not license, not counseling 
disobedience of the law. Free speech means that frank, free, full, and orderly ex- 
pression which every man or woman in the land, citizen or alien, may engage in, in 
lawful and orderly fashion.” Van Valkenburgh, J., in United States v. Stokes, BULL. 
Dept. Just., No. 106 (W. D. Mo., 1918), 12: “No one is permitted under the consti- 
tutional guaranties to commit a wrong or violate the law.” See also United States ». 
Pierce, Buty. Dept. Just., No. 52 (S. D. N. Y., 1917), 22, Ray, J.; United States ». 
Nearing, Butt. Dept. Just., No. 192 (S. D. N. Y., 1917), 4, Mayer, J. 

% CooLEy, CONSTITUTIONAL LimITATIONS, 7 ed., 605; quoted by Hough, J., in 
Fraina v. United States, 255 Fed. 28, 35 (C. C. A. 2d, 1918). 
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To argue that the federal Constitution does not prevent punish- 
ment for criminal utterances begs the whole question, for utterances 
within its protection are not crimes. If it only safeguarded lawful 
speech, Congress could escape its operation at any time by making 
any class of speech unlawful. Suppose, for example, that Congress 
declared any criticism of the particular administration in office to 
be a felony, punishable by ten years’ imprisonment. Clearly, the 
Constitution must limit the power of Congress to create crimes. 
But how far does that limitation go? Cooley suggests that the 
legislative power extends only to speech which was criminal or 
tortious at common law in 1791. No doubt, conditions then must 
be considered, but must the legislature leave them unchanged for 
all time? Moreover, the few reported American cases before 1791 
prove that our common law of sedition was exactly like that of Eng- 
land, and it would be extraordinary if the First Amendment enacted 
the English sedition law of that time, which was repudiated by every 
American and every liberal Englishman, and altered by Parliament 
itself in the very next year, 1792.%° Clearly, we must look further 
and find a rational test of what is use and what is abuse. Saying 
that the line lies between them gets us nowhere. And “license” 
is too often “liberty” to the speaker, and what happens to be 
anathema to the judge. 

We can, of course, be sure that certain forms of utterance, which 
have always been crimes or torts at common law, are not within the 
scope of the free speech clauses. The courts in construing such 
clauses have, for the most part, done little more than place obvious 
cases on this or that side of the line. They tell us, for instance, that 
libel and slander are actionable, or even punishable, that indecent 
books are criminal, that it is contempt to interfere with pending 
judicial proceedings, and that a permit can be required for street 
meetings; and on the other hand, that some criticism of the govern- 
ment must be allowed, that a temperate examination of a judge’s 
opinion is not contempt, and that honest discussion of the merits 
of a painting causes no liability for damages. But when we ask 
where the line actually runs and how they know on which side of it 
a given utterance belongs, we find no answer in their opinions. 
Justice Holmes in his Espionage Act decisions had a magnificent 





% 2 May, ConsTITUTIONAL History oF ENGLAND, Chap. EX; 2 STEPHEN, History 
OF THE CRIMINAL Law, Chap. XXIV. 
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opportunity to make articulate for us that major premise, under 
which judges ought to classify words as inside or outside the scope 
of the First Amendment. He, we hoped, would concentrate his great 
abilities on fixing the line. Instead, like the other judges, he has 
told us that certain plainly unlawful utterances are, to be sure, 
unlawful. 


“The First Amendment . . . obviously was not intended to give 
immunity for every possible use of language. . . . We venture to believe 
that neither Hamilton nor Madison, nor any other competent person 
then or later, ever supposed that to make criminal the counselling of a 
murder . . . would be an unconstitutional interference with free speech.” *” 

“The most stringent protection of free speech would not protect a man 
in falsely shouting fire in a theatre and causing a panic.” *8 


. How about the man who gets up in a theater between the acts 

and informs the audience honestly but perhaps mistakenly that 
the fire exits are too few or locked? He is a much closer parallel 
to Schenck or Debs. How about James Russell Lowell when he 
counseled, not murder, but the cessation of murder, his name for 
war? The question whether such perplexing cases are within the 
First Amendment or not cannot be solved by the multiplication of 
obvious examples, but only by the development of a rational prin- 
ciple to mark the limits of constitutional protection. 

“The gradual process of judicial inclusion and exclusion,” * 
which has served so well to define other clauses in the federal Con- 
stitution by blocking out concrete situations on each side of the 
line until the line itself becomes increasingly plain, has as yet been 
of very little use for the First Amendment. The cases are too few, 
too varied in their character, and often too easily solved, to develop 
any definite boundary between lawful and unlawful speech. Even 
if some boundary between the precedents could be attained, we 
could have little confidence in it unless we knew better than now 
the fundamental principle on which the classification was based. 
Indeed, many of the decisions in which statutes have been held to 
violate free speech seem to ignore so seriously the economic and 
political facts of our time, that they are precedents of very dubious 





37 Frohwerk v. United States, 249 U. S. 204, 39 Sup. Ct. Rep. 249, 250 (1919). 
% Schenck ». United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247 (1919). 
% Miller, J., in Davidson v. New Orleans, 96 U. S..97, 104 (1877). 




















FREEDOM OF SPEECH IN WAR TIME 945 


value for the inclusion and exclusion process.” Nearly every free 
speech decision, outside such hotly litigated portions as privilege 
and fair comment in defamation, appears to have been decided 
largely by intuition. 

Fortunately Justice Holmes has not left us without some valuable 
suggestions pointing toward the ultimate solution of the problem 
of the limits of free speech," and still others are contained in Judge 
Learned Hand’s opinion in Masses v. Patten.” To these we shall 
soon return. For the moment, however, it may be worth while to 
forsake the purely judicial discussion of free speech, and obtain 
light upon its meaning from the history of the constitutional clauses 
and from the purpose free speech serves in social and political life. 

If we apply Coke’s test of statutory construction, and consider 
what mischief in the existing law the framers of the First Amend- 
ment wished to remedy by a new safeguard, we can be sure that it | 
was not the censorship. This had expired in England in 1695,* 
and in the colonies by 1725.“ For years the government here and 
in England had substituted for the censorship rigorous and repeated 
prosecutions for criminal libel or seditious libel, as it, was often called, 
which were directed against political discussion, and for years these 
prosecutions were opposed by liberal opinion and popular agitation. 
Primarily the controversy raged around two legal contentions of 
the great advocates for the defense, such as Erskine and Andrew 
Hamilton. They argued, first, that the jury and not the judge 
ought to decide the libellous nature of the writing, and secondly, 
that the truth of the charge ought to prevent conviction. The 
real issue, however, lay much deeper. Two different views of the 
relation of rulers and people were in conflict.© According to one 
_ view, the rulers were the superiors of the people, and therefore 
must not be subjected to any censure that would tend to diminish 
their authority. The people could not make adverse criticism in 
newspapers or pamphlets, but only through their lawful represent- 
atives in the legislature, who might be petitioned in an orderly 
manner. According to the other view, the rulers are agents and 





4 See note 29, supra. 

“ Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247, 249 (1919). 

® 244 Fed. 535 (S. D. N. Y., 1917); reversed in 246 Fed. 24 (C. C. A. 2d., 1917). 
# Macavtay, History oF ENGLAND, Chap. XTX. 

“ C. A. Duntway, FrEEpom oF SPEECH IN MASSACHUSETTS, 89, note. 

® 2 STEPHEN, History or THE Criminal Law, 299. 
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servants of the people, who may therefore find fault with their 
servants and discuss questions of their punishment or dismissal. 

Under the first view, which was officially accepted until the close 
of the eighteenth century, developed the law of seditious libel. 
This is defined as “the intentional publication, without lawful 
excuse or justification, of written blame of any public man, or of 
the law, or of any institution established by law.” There was no 
need to prove any intention on the part of the defendant to produce 
disaffection or excite an insurrection. It was enough if he intended 
to publish the blame, because it was unlawful in him merely to find 
fault with his masters and betters. Such, in the opinion of the best 
authorities, was the common law of sedition.‘ 

It is obvious that under this law liberty of the press was nothing 
more than absence of the censorship, as Blackstone said. All 
through the eighteenth century, however, there existed beside 
this definite legal meaning of liberty of the press, a definite popu- 
lar meaning: the right of unrestricted discussion of public affairs. 
There can be no doubt that this was in a general way what freedom 
of speech meant to the framers of the Constitution. As Schofield 
says, ‘One of the objects of the Revolution was to get rid of the 
English common law on liberty of speech and of the press... . 
Liberty of the press as declared in the First Amendment, and the 
English common-law crime of sedition, cannot co-exist.”** I must 
therefore strongly dissent, as would Professor Schofield, from the 
conclusion of Dean Vance in a recent article on the Espionage Act, 
that the founders of our government merely intended by the First 
Amendment “to limit the new government’s statutory powers to 
penalize utterances as seditious, to those which were seditious under 
the then accepted common-law rule.” “ The founders had seen 
seventy English prosecutions for libel since 1760, and fifty convic-_ 
tions under that common-law rule, which made conviction easy.” 
That rule had been detested in this country ever since it was re- 
pudiated by jury and populace in the famous trial of Peter Zenger, 





“ 2 STepHEN, History OF THE CRIMINAL Law, 353. 

& Tbid., 353, and Chap. XXIV, passim; Schofield, in 9 Proc. Am. Socrox. Soc., 70 of ne 
gives an excellent summary with especial reference to American conditions. 

8 Schofield, Ibid., 76, 87. 

“ W. R. Vance, in “Freedom of Speech and of the Press,” 2 Minn. L. REv.:239, aso. 

50 2 May, CONSTITUTIONAL HIsTORY OF ENGLAND, 2 ed., 9, note. ! 
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the New York printer, the account of which went through fourteen 
editions before 1791." Nor was this the only colonial sedition prose- 
cution under the common law, and many more were threatened.” 
The First Amendment was written by men to whom Wilkes and 
Junius were household words, who intended to wipe out the com- 
mon law of sedition, and make further prosecutions for criticism 
of the government, without any incitement to law-breaking, forever 
impossible in the United States of America. 

It must not be forgotten that the controversy over liberty of 
the press was a conflict between two views of government, that the 
law of sedition was a product of the view that the government was 
master, and that the American Revolution transformed into a work- 
ing reality the second view that the government was servant, and 
therefore subjected to blame from its master, the people. Conse- 
quently, the words of Sir James Fitzjames Stephen about this 
second view have a vital application to American law.® 


“To those who hold this view fully and carry it out to all its conse- 
quences there can be no such offence as sedition. There may indeed be 
breaches of the peace which may destroy or endanger life, limb, or prop- 
erty, and there may be incitements to such offences, but no imaginable 
censure of the government, short of a censure which has an immediate 
tendency to produce such a breach of the peace, ought to be regarded as 
criminal.” 


The repudiation by the Constitutions of the English common law 
of sedition, which was also the common law of the American colonies, 





81 17 How. St. Tr. 675 (1735). The fullest account of Zenger and the trial is given 
by Livincston RuTHERFoRD, JOHN PETER ZENGER, New York, 1904. Rutherford’s 
bibliography lists thirteen editions of the account of the trial before 1781. The Har- 
vard Law School Library contains four of these (London, 1738; London, 1752; London, 
1765; New York, 1770), and also an undated copy without specified place differing 
from any listed by Rutherford. See also the life of Zenger’s counsel, Andrew Hamilton, 
by William Henry Loyd, in 1 GREAT AMERICAN LAWYERS, 1. The close relation between 
the Zenger trial and the prosecutions under George III in England and America is 
shown by the quotations on reprints of the trial and the dedication of the 1784 London 
edition to Erskine. 

8 C. A. Duntway, FREEDOM OF THE PRESS IN MASSACHUSETTS, 91, 93, IT5, 123, 
130, and note. In 1767 Chief !Justice Hutchinson charged the grand jury on Black- 
stonian lines, “This Liberty means no more than a Freedom for every Thing to pass 
from the Press without a License.” Jbid., 125. 

53 2 STEPHEN, HisTORY OF THE CRIMINAL Law, 300. The italics are mine. - See 
also Schofield, 9 Proc. Am. Socrot. Soc. 75. 
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has been somewhat obscured by judicial retention of the two tech- 
nical incidents of the old law after the adoption of the free speech 
clauses. Many judges, rightly or wrongly, continued to pass on 
the criminality of the writing and to reject its truth as a defense,™ 
until statutes or new constitutional provisions embodying the 
popular view on these two points were enacted. Doubtless, a jury 
will protect a popular attack on the government better than a judge, 
and the admission of truth as a defense lessens the evils of suppres- 
sion. These changes help to substitute the modern view of rulers 
for the old view, but they are not essential. Sedition prosecutions 
went on with shameful severity in England after Fox’s Libel Act ® 
had given the jury power to determine criminality. The American 
Sedition Act of 1798,°” which President Wilson declares to have “‘ cut 
perilously near the root of freedom of speech and of the press,” 
entrusted criminality to the jury and admitted truth as a defense. 
On the other hand, freedom of speech might exist without these 
two technical safeguards. The essential question is not, who is 
judge of the criminality of an utterance, but what is the test of its 
criminality. The common law and the Sedition Act of 1798 made 
the test blame of the government and its officials, because to bring 
them into disrepute tended to overthrow the state. The real issue 
in every free-speech controversy is this — whether the state can 
punish all words which have some tendency, however remote, to 
bring about acts in violation of law, or only words which directly 
incite to acts in violation of law. 

If words do not become criminal until they have an immediate 
tendency to produce a breach of the peace, there is no need for a 
law of sedition, since the ordinary standards of criminal solicitation 
and attempt apply. -Under those standards the words must bring 
the speaker’s unlawful intention reasonably near to success. Such a 
limited power to punish utterances rarely satisfies the zealous in 
times of excitement like a war. They realize that all condemnation 





% Duniway, supra, Chap. IX; Commonwealth v. Clap, 4 Mass. 163 (1808); Com- 
monwealth v. Blanding, 3 Pick. (Mass.) 304 (1825). 

5 Examples are: Pa. Cons. 1790, Art. 9, § 7; N. Y. Sesston Laws, 1805, c. 90; 
N. Y. Cons., 1822, Art. VII, § 8; Mass. Laws, 1827, c. 107. See Schofield, of. cit., 
95-99. 

% 32 Geo. III, c. 60 (1792). 

8? y Srat. AT L., c. 74, 596, Act of July 14, 1798. 

88 3 Wooprow WItson, History OF THE AMERICAN PEOPLE, 153. 





FREEDOM OF SPEECH IN WAR TIME 949 


of the war or of conscription may conceivably lead to active re- 
sistance or insubordination. Is it not better to kill the serpent in 
the egg? All writings that have a tendency to hinder the war must 
be suppressed. 

Such has always been the argument of the opponents of free 
speech. And the most powerful weapon in their hand, since the 
abolition of the censorship, is this doctrine of indirect causation, 
under which words can be punished for a supposed bad tendency 
long before there is any probability that they will break out into 
unlawful acts. Closely related to it is the doctrine of constructive 
intent, which regards the intent of the defendant to cause violence 
as immaterial so long as he intended to write the words, or else 
presumes the violent intent from the bad tendency of the words on 
the ground that a man is presumed to intend the consequences of 
his acts. When rulers are allowed to possess these weapons, they 
can by the imposition of severe sentences ‘create an ex post facto 
censorship of the press. The transference of that censorship from 
the judge to the jury is indeed important when the attack on the 
government which is prosecuted expresses a widespread popular 
sentiment, but the right to jury trial is of much less value in times 
of war or threatened disorder when the herd instinct runs strong, 
if the opinion of the defendant is highly objectionable to the majority 
of the population, or even to the particular class of men from whom 
or by whom the jury are drawn.*® It is worth our frank considera- 
tion, whether in a country where the doctrine of indirect causation 
is recognized by the courts twelve small property holders, who have 
been through an uninterrupted series of patriotic campaigns and are 
sufficiently middle-aged to be in no personal danger of compulsory 
military service, are fitted to decide whether there is a tendency 
to obstruct the draft in the writings of a pacifist, who also happens 
to be a socialist and in sympathy with the Russian Revolution.” 





59 “Under Charles II. [trial by jury] was a blind and cruel system. During part of 
the reign of George III. it was, to say the least, quite as severe as the severest judge 
without a jury could have been. The revolutionary tribunal during the Reign of Terror 
tried by a jury.” 1 STEPHEN, History oF THE CRIMINAL Law, 569. 

60 “As to the jury . . . they were about seventy-two years old, worth fifty to sixty 
thousand dollars, retired from business, from pleasure, and from responsibility for all 
troubles arising outside of their own family. An investigator for the defense computed 
the average age of the entire venire of 100 men; it was seventy years. Their average 
wealth was over $50,000. In the jury finally chosen every man was a retired farmer or 
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This, however, is perhaps a problem for the psychologist rather 
than the lawyer. 

The manner in which juries in time of excitement may be used 
to suppress writings in opposition to the government, if bad ten- 
dency is recognized as a test of criminality, is illustrated by the 
numerous British sedition trials during the French Revolution. 
These were after the passage of Fox’s Libel Act. For instance, 
John Drakard was convicted for printing an article on the shameful 
amount of flogging in the army, under a charge in which Baron 
Wood emphasized the formidable foe with whom England was 
fighting, and the general belief that Napoleon was using the British 
press to carry out his purpose of securing her downfall. 


“It is to be feared, there are in this country many who are endeavoring 
to aid and assist him in his projects, by crying down the establishment 
of the country, and breeding hatred against the government. Whether 
that is the source from whence the paper in question springs, I cannot 
say, but I advise you to consider whether it has not that tendency. You 





a retired merchant, but one, who was a contractor still active. They were none of 
them native to leisure, however, but men whose faces were bitterly worn and wearied 
out of all sympathy with a struggle they had individually surmounted.” Max Eastman, 
“The Trial of Eugene Debs,” 1 Lrserator, No. 9 (November, 1918), 9. This state- 
ment is, of course, by a friend of Debs, but if accurate, makes the method of jury 
selection a serious problem in the prosecution of radicals. 

The charge of Mayer, J., in United States »v. Phillips, Butt. Dept. Just., No. 14, 
was so favorable to the defendant that, I am informed by an eyewitness, an acquittal 
was generally expected in the court-room, but the defendants were convicted. 

Another significant fact in sedition prosecutions is the well-known probability that 
juries will acquit, after the excitement is over, for words used during the excitement, 
which are as bad in their tendency as other writings prosecuted and severely punished 
during the critical period. This was very noticeable during the reign of George III. 
It is also interesting to find two juries in different parts of the country differing as to 
the criminal character of similar publications or even the same publication. Thus 
Leigh Hunt was acquitted for writing an article for the printing of which Drakard was 
convicted. See note 61, infra. The acquittal of Scott Nearing and the conviction 
by the same jury of the American Socialist Society for publishing his book form an 
interesting parallel. Mayer, J., has decided that there is not such inconsistency in the 
two verdicts as to warrant a new trial. Buti. Derr. Just., No. 198. 

31 How. Sr. Tr. 495, 535 (1811). Leigh Hunt was acquitted for writing the same 
article. Lord Ellenborough charged, 31 How. St. Tr. 367, 408, 413 (1811), “Can you 
conceive that the exhibition of the words ‘One Thousand Lashes,’ with strokes under- 
neath to attract attention, could be for any other purpose than to excite disaffection? 
Could it have any other tendency than that of preventing men from entering into the 
army?” Compare with these two charges that of Van Valkenburgh, J., in United 
States ». Rose Pastor Stokes, Butt. Dept. Just., No. 106 (W. D. Mo., 1917), 985, 
infra. 
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will consider whether it contains a fair discussion — whether it has not 
a manifest tendency to create disaffection in the country and prevent 
men enlisting into the army — whether it does not tend to induce the 
soldier to desert from the service of his country. And what considera- 
tions can be more awful than these? . . . 

“The House of Parliament is the proper place for the discussion of 
subjects of this nature . . . It is said that we have a right to discuss the 
acts of our legislature. That would be a large permission indeed. Is 
there, gentlemen, to be a power in the people to counteract the acts of 
the parliament, and is the libeller to come and make the people dis- 
satisfied with the government under which he lives? This is not to be 
permitted to any man, — it is unconstitutional and seditious.” 


The same desire to nip revolution in the bud was shown by the 
Scotch judges who secured the conviction of Muir and Palmer for 
advocating reform of the rotten boroughs which chose the House of 
Commons and the extension of the franchise, sentences of trans- 
portation for seven and fourteen years being imposed.™ 


“The right of universal suffrage, the subjects of this country never 
enjoyed; and were they to enjoy it, they would not long enjoy either 
liberty or a free constitution. You will, therefore, consider whether 
telling the people that they have a just right . . . to a total subversion 
of this constitution, is such a writing as any person is entitled to compose, 
to print, and to publish.” 

In the light of such prosecutions it is plain that the most vital 
indication that the popular definition of liberty of the press, un- 
punishable criticism of officials and laws, has become a reality, is 
the disappearance of these doctrines of bad tendency and presump- 
tive intent. In Great Britain they lingered until liberalism tri- 
umphed in 1832, but in this country they disappeared with the 
adoption of the free speech clauses. The French press law no 
longer recognizes indirect provocation to crime as an offence.® 





@ 2 May, ConstTITUTIONAL History, 38-41, on the trials of Muir and Palmer. 
Fourteen years appears to have been the longest sentence for sedition imposed in 
Scotland during the French wars. Four years was the longest in England. See note 
120, infra, for sentences under the Espionage Act. 

8 A, Esmern, E.éments DE Drorr CoNSTITUTIONNEL, 6 ed. 1145, 1149; Ernst 
Freund in 19 New REpusLtic 14 (May 3, 1919). The crime of délit d’opinion no longer 
exists. Under the Republic one can lawfully express monarchical opinions and attack 
the Constitution. Formerly, indirect incitement was unlawful. During the reaction 
after the assassination of the Duc de Berry, the law allowed procés de tendance, by 
which a newspaper could be suppressed if “esprit résultant d’une succession @’arti- 
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The revival of those doctrines is a sure symptom of an attack upon 
the liberty of the press. 

Only once in our history prior to 1917 has an attempt been made 
to apply those doctrines. In 1798 the impending war with France, 
the spread of revolutionary doctrines by foreigners in our midst, 
and the spectacle of the disastrous operation of those doctrines 
abroad, — facts that have a familiar sound to-day — led to the en- 
actment of the Alien and Sedition Laws.® The Alien Law allowed 
the President to compel the departure of aliens whom he judged 
dangerous to the peace and safety of the United States, or sus- 
pected, on reasonable grounds, of treasonable or secret machina- 
tions against our government. The Sedition Law punished false, 
scandalous, and malicious writings against the government, either 
House of Congress, or‘ the President, if published with intent to 
defame any of them, or to excite against them the hatred of the 
people, or to stir up sedition or to excite resistance of law, or to aid 
any hostile designs of any foreign nation against the United States. 
The maximum penalty was a fine of two thousand dollars and two 
years’ imprisonment. Truth was a defense, and the jury had power 
to determine criminality as under Fox’s Libel Act. Despite the 
inclusion of the two legal rules for which reformers had contended, 


and the requirement of an actual intention to cause overt injury, 
the Sedition Act was bitterly resented as invading the liberty of 
the press. Its constitutionality was assailed on that ground by 
Jefferson, who pardoned all prisoners when he became President,® 
and popular indignation at the Act and the prosecutions wrecked 
the Federalist party. In those prosecutions words were once more 





cles serait de nature a porter atteinte a la paix publique.” —In the same way the New 
York post-office objected to the general tenor and animus of the Masses as seditious 
without specifying any particular portion as objectionable, although the periodical 
offered to excerpt any matter so pointed out. Masses Pub. Co. v. Patten, 244 Fed. 
535, 536, 543 (1917). 

Events leading up to these statutes are narrated in the standard histories and also 
in Francis WHARTON, STATE TRIALS OF THE UNITED STATES, 23. 

® Act of June 25, 1798, 1 Stat. AT L., 570; Act of July 14, 1798, 1 Start. at L., 596. 

® For references to the Sedition Act in Jefferson’s letters, see the edition of PAUL 
LEICESTER Forp, VII, 245: “The object of that, [the bill] is the suppression of the 
whig presses; VII, 246; VII, 266, on unconstitutionality; VII, 283, “The alien and 
sedition laws are working hard;” VII, 289, 311, 336, 350, 354, 355, 356, on popular 
opposition to the acts; VII, 367, 371, 483, on continuation of Sedition Law by Congress; 
VIII, 54, 56 ff., 308 f., on unconstitutionality and pardons; [X, 456, on dismissal of 
prosecutions. ' 
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made punishable for their judicially supposed bad tendency, and 
the judges reduced the test of intent to a fiction by inferring the 
bad intent from this bad tendency.®’ Whether or not the Sedition 
Act was unconstitutional, and on that question Jefferson seems 
right, it surely defeated the fundamental policy of the First Amend- 
ment, the open discussion of public affairs. Like the British trials, 
the American sedition cases showed, as Professor Schofield demon- 
strates, “the great danger . . . that men will be fined and im- 
prisoned, under the guise of being punished for their bad motives 
or bad intent and ends, simply because the powers that be do not 
agree with their opinions, and spokesmen of minorities may be ter- 
rorized and silenced when they are most needed by the community 
and most useful to it, and when they stand most in need of the pro- 
tection of the law against a hostile, arrogant majority.”” When the 
Democrats got into power, a common-law prosecution for seditious 
libel was brought in New York against a Federalist who had at- 
tacked Jefferson. Hamilton conducted the defense in the name of 
the liberty of the press. This testimony from Jefferson and Hamil- 
ton, the leaders of both parties, leaves the Blackstonian interpre- 
tation of free speech in America without a leg to stand on. And the 
brief attempt of-Congress and the Federalist judges to revive the 
crime of sedition had proved so disastrous that it was not re- 
peated during the next century. 

The lesson of the prosecutions for sedition in Great Britain and 
the United States during this revolutionary period, that the most 
essential element of free speech is the rejection of bad tendency 
as the test of a criminal utterance, was never more clearly recog- 
nized than in Jefferson’s preamble to the Virginia Act for estab- 





87 Schofield, 9 Proc. Am. Soctot. Soc. 86. The four reported prosecutions are in 
Wuarton’s STaTE TRIALS, — Lyon, 333 (1798); Cooper, 659 (1800); Haswell, 684 
(1800); Callender, 688 (1800). 

88 Schofield, of. cit., 91, and 92, note. 

6 People v. Croswell, 3 Johns. Cas. 337 (1804). New York had then no constitu- 
tional guarantee of liberty of the press, but Hamilton urged that under that right at 
common law truth was a defense and the jury could decide on criminality. He de- 
fined liberty of the press as “The right to publish, with impunity, truth, with good 
motives, for justifiable ends though reflecting on government, magistracy, or individ- 
uals.” See Schofield, op. cit., 89 ff., for criticism of this definition as not in the com- 
mon law and as too narrow a definition of the conception of free speech. However, it 
is embodied in many state constitutions and statutes. Two out of four judges agreed 
with Hamilton. ' 
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lishing Religious Freedom.’”? His words about religious liberty 
hold good of political and speculative freedom, and the portrayal 
of human life in every form of art. 


“To suffer the civil Magistrate to intrude his powers.into the field 
of opinion, and to restrain the profession or propagation of principles 
on supposition of their ill tendency, is a dangerous fallacy, which at once 
destroys all religious liberty, because he being of course judge of that 
tendency, will make his opinions the-rule of judgment, and approve or 
condemn the sentiments of others only as they shall square with or differ 
from his own;” 


Although the free speech clauses were directed primarily against 
the sedition prosecutions of the immediate past, it must not be 
thought that they would permit unlimited previous restraint. They 
must also be interpreted in the light of more remote history. The 
framers of those clauses did not invent the conception of freedom of 
speech as a result of their own experience of the last few years. The 
idea had been gradually molded in men’s minds by centuries of 
conflict. It was the product of a people of whom the framers were 
merely the mouthpiece. Its significance was not fixed by their per- 
sonality, but was the endless expression of a civilization.” It was 
formed out of past resentment against the royal control of the press 
under the Tudors, against the Star Chamber and the pillory, 
against the Parliamentary censorship which Milton condemned in 
his “ Areopagitica,” by recollections of heavy newspaper taxation, 
by hatred of the suppression of thought which went on vigorously 
on the Continent during the eighteenth century. Blackstone’s views 
also had undoubted influence to bar out previous restraint. The 
censor is the most dangerous of all the enemies of liberty of the 
press, and cannot exist in this country unless made necessary by 
extraordinary perils. 

Moreover, the meaning of the First Amendment did not crystal- 
lize in 1791. The framers would probably have been horrified at 
the thought of protecting books by Darwin or Bernard Shaw, but 





7 Act of December 26, 1785, 12 HENING’s STATUTES AT LARGE oF VIRGINIA (1823), 
Cc. 34, page 84. 1 RevisEp CopE oF VIRGINIA (1803), Cc. 20, page 29. 

Another excellent argument against the punishment of tendencies is found in 
Paiip FuRNEAUX, LETTERS TO BLACKSTONE, 2 ed., 60-63, London, 1771; quoted in 
State ». Chandler, 2 Harr. (Del.) 553, 576 (1837), and in part by Schofield, of. cit., 77. 

1 ; Kouter, LEHRBUCH DES BURGERLICHEN RECHTS, § 38. 
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“liberty of speech” is no more confined to the speech they thought 
permissible than “commerce” in another clause is limited to the 
sailing vessels and horse-drawn vehicles of 1787. Into the-making 
of the constitutional conception of free speech have gone, not only 
men’s bitter experience of the censorship and sedition prosecutions 
before 1791, but also the subsequent development of the law of 
fair comment in civil defamation,” and the philosophical specula- 
tions of John Stuart Mill. Justice Holmes phrases the thought 
with even more than his habitual felicity.* ‘The provisions of 
the Constitution are not mathematical formulas having their essence 
in their form; they are organic living institutions transplanted 
from English soil.”’ 

It is now clear that the First Amendment fixes limits upon the 
power of Congress to restrict speech either by a censorship or by a 
criminal statute, and if the Espionage Act exceeds those limits it is 
unconstitutional. It is sometimes argued that the Constitution 
gives Congress the power to declare war, raise armies, and support 
a navy, that one provision of the Constitution cannot be used to 
break down another provision, and consequently freedom of speech 
cannot be invoked to break down the war power.” I would reply 
that the First Amendment is just as much a part of the Constitu- 
tion as the war clauses, and that it is equally accurate to say that the 
war clauses cannot be invoked to break down freedom of speech. 
The truth is that all provisions of the Constitution must be con- 
strued together so as to limit each other. In war as in peace, this 
process of mutual adjustment must include the Bill of Rights. 
There are those who believe that the Bill of Rights can be set aside 
in war time at the uncontrolled will of the government.” The first 
ten amendments were drafted by men who had just been through a 
war. Two of these amendments expressly apply in war.” A ma- 
jority of the Supreme Court declared the war power of Congress to 





% Schofield, op. cit., is valuable on the relation of fair comment to free speech. 
See also Van Vechten Veeder, “Freedom of Public Discussion,” 23 Harv. L. REv. 413 
(1910). 

% Gompers v. United States, 233 U. S. 604, 610 (1914). 

™% United States », Marie Equi, Buty. Dept. Just., No. 172, 21 (Ore., 1918), Bean, J. 

% Henry J. Fletcher, “The Civilian and the War Power,” 2 Minn. L. REv. 110, 
expresses ‘this view. See also Ambrose Tighe, “The Legal Theory of the Minnesota 
‘Safety, Commission’ Act,” 3 Minn. L. REV. 1. , 

7% Amendments III and V. 
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be restricted by the Bill of Rights in Ex parte Milligan,” which can- 
not be lightly brushed aside, whether or not the majority went too 
far in thinking that the Fifth Amendment would have prevented 
Congress from exercising the war power under the particular cir- 
cumstances of that case. If the First Amendment is to mean any- 
thing, it must restrict powers which are expressly granted by the 
Constitution to Congress, since Congress has no other powers.’* It 
must apply to those activities of government which are most liable 
to interfere with free discussion, namely, the postal service and the 
conduct of war. 

The true meaning of freedom of speech seems to be this. One 
of the most important purposes of society and government is the 
discovery and spread of truth on subjects of general concern. 
This is possible only through absolutely unlimited discussion, for, 
as Bagehot ” points out, once force is thrown into the argument, it 
becomes a matter of chance whether it is thrown on the false side 
or the true, and truth loses all its natural advantage in the contest. 
Nevertheless, there are other purposes of government, such as 
order, the training of the young, protection against external aggres- 





™ 4 Wall. (U.S.) 2 (1866). The judges all agreed that Congress had not authorized 
the trial of the petitioner by a military tribunal. The majority, per Davis, J., took the 
ground that the government cannot have recourse to extraordinary procedure until 
there are extraordinary conditions to justify it and that under the Bill of Rights the 
decision of Congress that such procedure is necessary can be reviewed by the courts. 
The minority, per Chase, C. J., declared that Congress is sole judge of the expediency 
of military measuresin war time, and that the war power is not abridged by any Amend- 
ment. The majority view on this matter may be accepted by one who questions their 
opinion that military tribunals are never justified outside the theater of active military 
operations in a place where the civil courts are open. It may be that military tribunals 
are necessary where the machinery of the civil courts cannot adequately meet the 
situation (3 Munn. L. Rev. g), but the civil courts must eventually decide whether 
their machinery was adequate or not. Otherwise, in any war, no matter how small or 
how distant, Congress could put the whole country under military dictatorship. _ 

78 Untrep States Constitution, Art. I, §1. “All legislative powers herein granted 
shall be vested in a Congress.” Amendment X. “The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are reserved to 
the States respectively or to the people.” 

“This government is acknowledged by all to be one of enumerated powers. The 
principle, that it can exercise only the powers granted to it, would seem too apparent.” 
Marshall, C. J., in McCulloch v. Maryland, 4 Wheat. (U. S.) 316, 405 (1819). See also 
Taney, C. J., in Ex parte Merryman, Taney, 246, 260 (1861), and Brewer, J., in Kansas 
v. Colorado, 206 U. S. 46, 81 (1907). 

79 “The Metaphysics of Toleration,”’in his Lrrerary Essays, Silver Library edition, 
II, 208 (Longmans). 
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sion. Unlimited discussion sometimes interferes with these pur- 
poses, which must then be balanced against freedom of speech, 
but freedom of speech ought to weigh very heavily in the scale. 
The First Amendment gives binding force to this principle of 
political wisdom.®*° 

Or to put the matter onan way, it is useless to define free 
speech by talk about rights. The agitator asserts his constitutional 
right to speak, the government asserts its constitutional right to 
wage war. The result is a deadlock. Each side takes the position 
of the man who was arrested for swinging his arms and hitting 
another in the nose, and asked the judge if he did not have a right to 
swing his arms in a free country. ‘Your right to swing your arms 
ends just where the other man’s nose begins.” To find the boundary 
line of any right, we must get behind rules of law to human facts. 
In our problem, we must regard the desires and needs of the indi- 
vidual human being who wants to speak and those of the great 
group of human beings among whom he speaks. That is, in technical 
language, there are individual interests and social interests, which 
must be balanced against each other, if they conflict, in order to 
determine which interest shall be sacrificed under the circumstances 
and which shall be protected and become the foundation of a legal 
right.*! It must never be forgotten that the balancing cannot be 
properly done unless all the interests involved are adequately ascer- 
tained, and the great evil of all this talk about rights is that each 
side is so busy denying the other’s claim to rights that it entirely 
overlooks the human desires and needs behind that claim. 

The rights and powers of the Constitution, aside from the portions 
which create the machinery of the federal system, are largely means 
of protecting important individual and social interests, and because 
of this necessity of balancing such interests the clauses cannot 
be construed with absolute literalness. The Fourteenth Amend- 
ment and the obligation of contracts clause, maintaining important 
individual interests, are modified by the police power of the states, 
which protects health and other social interests. The Thirteenth 
Amendment is subject to many implied exceptions, so that tem- 





80 This paragraph and a portion of the preceding have already been printed in 17 
New REpvBLIc, 67. 

81 This distinction between rights and interests clarifies almost any constitutional 
controversy. The distinction originated with Von Ihering. Fora presentation of it in 
English, see Joun CurpMan Gray, NATURE AND SOURCES OF THE Law, § 48 ff. 
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porary involuntary servitude is permitted to secure social interests 
in the construction of roads,* the prevention of vagrancy, the 
training of the militia or national army. It is common to rest 
these implied exceptions to the Bill of Rights upon the ground that 
they existed in 1791 and long before,* but a less arbitrary explana- 
tion is desirable. It seems better to say that long usage does not 
create an exception, but demonstrates the importance of the social 
interest behind the exception.™ 

The First Amendment protects two kinds of interests in free 
speech.® There is an individual interest, the need of many men to 
express their opinions on matters vital to them if life is to be worth 
living, and a social interest in the attainment of truth, so that the 
country may not only adopt the wisest course of action but carry 
it out in the wisest way. This social interest is especially impor- 
tant in war time. Even after war has been declared there is bound 
to be a confused mixture of good and bad arguments in its support, 
and a wide difference of opinion as to its objects. Truth can be 
sifted out from falsehood only if the government is vigorously and 
constantly cross-examined, so that the fundamental issues of the 
struggle may be clearly defined, and the war may not be diverted 
to improper ends, or conducted with an undue sacrifice of life and 
liberty, or prolonged after its just purposes are accomplished. 
Legal proceedings prove that an opponent makes the best cross- 
examiner. Consequently it is a disastrous mistake to limit criticism 
to those who favor the war. Men bitterly hostile to it may point 





® Butler v. Perry, 240 U. S. 328 (1916). 

8 Robertson v. Baldwin, 165 U. S. 275, 281 (1897). 

* Not everything old is good. Thus the antiquity of peonage does not constitute 
it an exception to the Thirteenth Amendment; it is not now demanded by any strong 
social interest. Bailey ». Alabama, 219 U.S. 219 (1911). It issignificant that the social 
interest in shipping which formerly required the compulsory labor of articled sailors 
(Robertson v. Baldwin, supra) is no longer recognized in the United States as sufficiently 
important to outweigh the individual interest in free locomotion and choice of occu- 
pation. Even treaties providing for the apprehension in our ports of deserting foreign 
seamen have been abrogated by the LaFollette Seamen’s Act, Act of March 4, 1915, 
c. 153, § 16, 38 Svat. aT L. 1184; U. S. Comp. Stat., 1918, § 8382 a. For the old social 
interest in the regulation of laborers’ wages, now abrogated by the New York Constitu- 
tion, see Saratoga v. Saratoga Gas, 191 N. Y. 123, 141, 83 N. E. 693 (1908). That the 
Bill of Rights does not crystallize antiquity, Hurtado ». California, 110 U. S. 516 
(1884). 

8 See Roscoe Pound, “Interests of Personality,” 28 Harv. L. Rev. 445, 453-56. 

% Judge Van Valkenburgh told the jury that it must be so limited in United States ». 
Rose Pastor Stokes, BULL. Dept. Just., 106, 14 (W. D. Mo., 1917). See page.966, infra. 
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out evils in its management like the secret treaties, which its sup- 
porters have been too busy to unearth. The history of the last 
five years shows how the objects of a war may change completely 
during its progress, and it is well that those objects should be 
steadily reformulated under the influence of open discussion not 
only by those who demand a military victory but by pacifists who 
take a different view of the national welfare. Further argument 
for the existence of this social interest becomes unnecessary if we 
recall the national value of the opposition in former wars. 

The great trouble with most judicial construction of the Espion- 
age Act is that this social interest has been ignored and free speech 
has been regarded as merely an individual interest, which must 
readily give way like other personal desires the moment it interferes 
with the social interest in national safety. The judge who has 
done most to bring social interests into legal thinking said years 
ago, “I think that the judges themselves have failed adequately 
to recognize their duty of weighing considerations of social advan- 
tage. The duty is inevitable, and the result of the often proclaimed 
judicial aversion to deal with such considerations is simply to leave 
the very ground and foundation of judgments inarticulate and 
often unconscious.”*’ The failure of the courts ‘in the past to 
formulate any principle for drawing a boundary line around the 
right of free speech has not only thrown the judges into the diffi- 
cult questions of the Espionage Act without any well-considered 
standard of criminality, but has allowed some of them to impose 
standards of their own and fix the line at a point which makes all 
opposition to this or any future war impossible. For example: 


““No man should be permitted, by deliberate act, or even unthink- 
ingly, to do that which will in any way detract from the efforts which 
the United States is putting forth or serve to postpone for a single mo- 
ment the early coming of the day when the success of our arms shall be a 
fact.” 88 


The true boundary line of the First Amendment can be fixed only 
when Congress and the courts realize that the principle on which 
speech is classified as lawful or unlawful involves the balancing 





87 Oliver Wendell Holmes, “‘The Path of the Law,” ro Harv. L. REV. 457, 467. 

88 United States v. “The Spirit of ’76,” Butt. Dept. Just., No. 33, 2 (S. D. Cal., 
1917), Bledsoe, J. Another good example is United States v. Schoberg, Butt. Dept. 
Just., No. 149 (E. D. Ky., 1918), Cochran, J. 
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against each other of two very important social interests, in public 
safety and in the search for truth. Every reasonable attempt 
should be made to maintain both interests unimpaired, and the 
great interest in free speech should be sacrificed only when the 
interest in public safety is really imperiled, and not, as most men 
believe, when it is barely conceivable that it may be slightly af- 
fected. In war time, therefore, speech should be unrestricted by the 
censorship or by punishment, unless it is clearly liable to cause 
direct and dangerous interference with the conduct of the war. 

Thus our problem of locating the boundary line of free speech is 
solved. It is fixed close to the point where words will give rise to un- 
lawful acts. We cannot define the right of free speech with the pre- 
cision of the Rule against Perpetuities or the Rule in Shelley’s Case, 
because it involves national policies which are much more flexible 
than private property, but we can establish a workable principle of 
classification in this method of balancing and this broad test of 
certain danger. There is a similar balancing in the determination 
of what is “due process of law.”’ And we can with certitude declare 
that the First Amendment forbids the punishment of words merely 
for their injurious tendencies. The history of the Amendment and 
the political function of free speech corroborate each other and 
make this conclusion plain. 

The Espionage Act of 1917 seems on its face constitutional 
under this interpretation of the First Amendment, but it may 
have been construed so extremely as to violate the Amendment. 
Furthermore, freedom of speech is not only a limit on Congressional 
power, but a policy to be observed by the courts in applying con- 
stitutional statutes to utterance. The scope of that policy is de- 
termined by this same method of balancing social interests. The 
boundary line of punishable speech under this Act was consequently 
fixed where words come close to injurious conduct by the judge 
who has given the fullest attention to the meaning of free speech 
during the war, — Judge Learned Hand, of the Southern District 
of New York. 

In Masses Publishing Co. v. Patten ®* Judge Hand was asked to 
enjoin the postmaster of New York from excluding from the mails 
The Masses, a monthly revolutionary journal, which contained 
several articles, poems, and cartoons attacking the war. The 





89 244 Fed. 535 (S. D. N. Y., 1917). 
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Espionage Act of 1917 °° made non-mailable any publication which 
violated the criminal provisions of that act,®! already summarized 
in this article. One important issue was, therefore, whether the 
postmaster was right in finding such 4 violation. The case did not 
raise the constitutional question whether Congress could make 
criminal any matter which tended to discourage the successful 
prosecution of the war, but involved only the construction of the 
statute, whether Congress had as yet gone so far. Judge Hand 
held that it had not and granted the injunction. He refused to turn 
the original Act, which obviously dealt only with interference with 
the conduct of military affairs,® into a prohibition of all kinds of 
propaganda and a means for suppressing all hostile criticism and 
all opinion except that which encouraged and supported the existing 
policies of the war, or fell within the range of temperate argument. 
As Cooley pointed out long ago, you cannot limit free speech to 
polite criticism, because the greater a grievance the more likely men 
are to get excited about it, and the more urgent the need of hearing 
what they have to say. The normal test for the suppression of 
speech in a democratic government, Judge Hand insists, is neither 
the justice of its substance nor the decency and propriety of its 
temper, but the strong danger that it will cause injurious acts. 





® Act of June 15, 1917, c. 30, Title XII, § 2, 40 Stat. at L. 230, U. S. Comp. Srar., 
1918, § 10401 a. 

® Act of June 15, 1917, c. 30, Title I, § 3, 40 Stat. at L. 219, U. S. Comp. Srar., 
1917, § 10212c: “Whoever, when the United States is at war, shall willfully make or 
convey false reports or false statements with intent to interfere with the operation or 
success of the military or naval forces of the United States or to promote the success 
of its enemies, and whoever, when the United States is at war, shall willfully cause or 
attempt to cause insubordination, disloyalty, mutiny, or refusal of duty, in the mili- 
tary or naval forces of the United States, or shall willfully obstruct or attempt to 
obstruct the recruiting or enlistment service of the United States, to the injury of the 
service or of the United States, shall be punished by a fine of not more than $10,000 
or imprisonment for not more than twenty years, or both.” 

™ Page 935, supra. 

% Masses Publishing Co, ». Patten, supra, 539. The plain fact that the original 
Espionage Act is a military statute and not a sedition statute is also recognized 
by United States ». Fontana, Bunt. Dept. Just., No. 148 (N. D. 1917), Amidon, J.; 
United States v. Wishek, Butt. Dept. Just., No. 153 (N. D., 1917), Amidon, J.; 
United States », Henning, Buty. Derr. Just., No. 184 (Wis., 1917), Geiger, D. J.; 
and implied by other cases. The large number of cases which ignore the clear meaning 
of the statute is astounding in view of the rule that criminal statutes must be con- 
strued strictly. 

% CooLEy, CONSTITUTIONAL LimITATIONS, 7 ed., 613. 
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‘The Espionage Act should not be construed to reverse this 
national policy of liberty of the press and silence hostile criticism, 
unless Congress has given the clearest expression of such an 
intention in the statute. 

Judge Hand places outside the limits of free speech one who 
counsels or advises others to violate existing laws. It is true, he 
says, that any discussion designed to show that existing laws are 
mistaken in means or unjust in policy may result in their violation,” 
but if one stops short of urging upon others that it is their duty or 
their interest to resist the law, he should not be held to have at- 
tempted to cause illegal conduct. If this is not the test, the 1917 
Act punishes every political agitation which can be shown to be 
apt to create a seditious temper. The language of the statute 
proves that Congress had no such revolutionary purpose in view. 

There is no finer judicial statement of the right of free speech 
than these words of Judge Hand: 


“Political agitation, by the passions it arouses or the convictions it 
engenders, may in fact stimulate men to the violation of law. Detesta- 
tion of existing policies is easily transformed into forcible resistance of 
the authority which puts them in execution, and it would be folly to dis- 
regard the causal relation between the two. Yet to assimilate agita- 
tion, legitimate as such, with direct incitement to violent resistance, is to 
disregard the tolerance of all methods of political agitation which in 
normal times is a safeguard of free government. The distinction is not a 
scholastic subterfuge, but a hard-bought acquisition in the fight for 
freedom.” ® 


Look at the Espionage Act of 1917°” with a post-armistice mind, 
and it is clear that Judge Hand was right. There is not a word 
in it to make criminal the expression of pacifist or pro-German 
opinions. It punishes false statements and reports — necessarily 
limited to statements of fact — but beyond that does not contain 
even a provision against the use of language. Clauses (2) and 
(3) punish successful interference with military affairs and attempts 
to interfere, which would probably include incitement.®* The tests 





% He expresses this idea both in Masses Publishing Co. v. Patten, supra, and in 
United States v. Scott Nearing, 252 Fed. 223, Butt. Dept. Just., No. 129 (S. D. N. Y., 
1918). 

% Masses Pub. Co. v. Patten, 244 Fed. 535, 540 (1917). 

7 See note 91, supra, for text of the act. 

% Attempts do not ordinarily include solicitation, see Beale, infra, 16 Harv. L. 
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of criminal attempt and incitement are well settled.® The first 
requirement is the intention to bring about the overt criminal act. 
But the law does not punish bad intention alone, or even every- 
thing done with a bad intention. A statute against murder will not 
be construed to apply to discharging a gun with the intention to kill 
a man forty miles away.’ Attempts and incitement to be punish- 
able must come dangerously near success. A speaker is guilty of 
solicitation or incitement to a crime only if he would have been 
indictable for the crime itself, had it been committed, either as 
accessory or principal.’ Consequently, no one should have been 
held under clauses (2) and (3) of the Espionage Act of 1917 who did 
not satisfy these tests of criminal attempt and incitement. As Jus- 
tice Holmes said in Commonwealth v. Peaslee,? “Tt is a question of 
degree.”” We can suppose a series of opinions, ranging from “This is 
an unwise war”’ up to “You ought to refuse to go, no matter what 
they do to you,” or an audience varying from an old women’s home 
to a group of drafted men just starting for a training-camp. Some- 
where in such a range of circumstances is the point where direct 
causation begins and speech becomes punishable as incitement 
under the ordinary standards of statutory construction and the 
ordinary policy of free speech, which Judge Hand applied. Congress 
could push the test of criminality back beyond this point, although 
eventually it would reach the extreme limit fixed by the First 
Amendment, beyond which words cannot be restricted for their 
remote tendency to hinder the war. In other words, the ordinary 
tests punish agitation just before it begins to boil over; Congress 
could change those tests and punish it when it gets really hot, but 
it is unconstitutional to interfere when it is merely warm. And there 
is not a word in the 1917 Espionage Act to show that Congress did 
change the ordinary tests or make any speech criminal except false 
statements and incitement to overt acts. Every word used, “‘cause,” 





REV. 491, 506, note 1; but attempts to commit offences under the 1917 Espionage Act 
would naturally be by incitement. 

% Joseph H. Beale, “Criminal Attempts,” 16 Harv. L. Rev. 491; Commonwealth 2, 
Peaslee, 177 Mass. 267, 59 N. E. 55 (1901), Holmes, C. J.; United States v. Stephens 
12 Fed. 52 (Ore. 1882), Deady, D. J. See also 32 Harv. L. REv. 417. 

100 United States v. Stephens, supra, illustrates the same principle. 

101 See Beale, supra, 16 Harv. L. REv. 491, 505. Under the federal statutes he 
would be a principal. Rev. Stat. §§ 5323, 5427, March 4, 1909, c. 321 § 332; 35 STAT. 
ATL, 1152; U. S. Comp. Start. 1918, § 10506 (Crim. Code, § 332). 

1 177 Mass. 267, 272, 59 N. E. 55 (1901). 
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“attempt,” “obstruct,” clearly involves proximate causation. 
Finally, this is a penal statute and ought to be construed strictly. 
Attorney General Gregory’s charge that judges like Learned Hand 
“took the teeth” out of the 1917 Act ™ is absurd, for the teeth the 
government wanted were never there until other judges in an excess 
- of patriotism put in false ones. 

Nevertheless, Judge Hand was reversed,™ largely on a point of 
administrative law,’® but the Circuit Court of Appeals thought it 
desirable to reject his construction of the Espionage Act and sub- 
stitute the view that speech is punishable under the Act “if the 
natural and reasonable effect of what is said is to encourage re- 
sistance to law, and the words are used in an endeavor to persuade to 
resistance.” 1% It is possible that the Court of Appeals did not 
intend to lay down a very different principle from Judge Hand, but 
chiefly wished to insist that in determining whether there is incite- 
ment one must look not only at the words themselves but also at the 
surrounding circumstances which may have given the words a special 
meaning to their hearers. Mark Antony’s funeral oration, for in- 
stance, counselled violence while it expressly discountenanced it.!%” 
However, the undoubted effect of the final decision in Masses v. Pat- 
ten was to establish the old-time doctrine of indirect causation in the 
minds of district judges throughout the country. By its rejection 
of the common-law test of incitement,!* it deprived us of the only 
standard of criminal speech there was, since there had been no well- 
considered discussion of the meaning of free speech in the First 
Amendment. It allowed conviction for words which had an indirect 
effect to discourage recruiting, if the intention to discourage existed,!°° 
and this requirement of intention became a mere form since it could 





103 See page 936, supra. 

104 Masses Pub. Co. v. Patten, 245 Fed. 102 (C.C.A. 2d, 1917), Hough, J., stayed the 
injunction; ibid., 246 Fed. 24 (C. C. A. 2d, 1917), Ward, Rogers, and Mayer, JJ., 
reversed the order granting the injunction. 

10 That the postmaster’s decision must stand unless clearly wrong. See for authori- 
ties against this proposition, 32 Harv. L. REv. 417, 420. 

10 Masses v. Patten, 246 Fed. 24, 38, Rogers, J. 

107 See the review of Masses v. Patten by Learned Hand, J., in United States ». 
Nearing, 252 Fed. 223, 227 (S. D. N. Y., 1918). 

108 Tbid. Judge Rogers may not have realized he was rejecting it (246 Fed. 38), but 
the test of common-law incitement has never been applied to the Act by a District 
Judge since. 

109 Masses Pub. Co. v. Patten, 246 Fed. 24, 39 (1917), Ward, J. 
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be inferred from the existence of the indirect effect."° A few judges, 
notably Amidon of North Dakota," have stemmed the tide, but 
of most Espionage Act decisions what Schofield and Stephen and 
Jefferson said about the prosecutions under George III and the 
Sedition Act of 1798 can be said once more, that men have been 
punished without overt acts, with only a presumed intention to 
cause overt acts, merely for the utterance of words which judge and 
jury thought to have a tendency to injure the state. Judge Rogers 
was right in saying" that the words of the Espionage Act of 1917 
bear slight resemblance to the Sedition Law of 1798, but the judicial 
construction is much the same, except that under the Sedition Law 
truth was a defense. 

The revival of the doctrines of indirect causation and construc- 
tive intent always puts an end to genuine discussion of public 
matters. It is unnecessary to review the Espionage Act decisions in 
detail,"* but a few general results may be presented here. The 
courts have treated opinions as statements of fact and then con- 
demned them as false because they differed from the President’s 
speech or the resolution of Congress declaring war. They have 
made it impossible for an opponent of the war to write an article or 
even a letter in a newspaper of general circulation because it will be 
read in some training camp where it might cause insubordination or 
interfere with military success. He cannot address a large audience 
because it is liable to include a few men in uniform; and some judges 
have held him punishable if it contains men between eighteen and 
forty-five; while Judge Van Valkenburgh, in United States v. Rose 
Pastor Stokes," would not even require that, because what is said to 
mothers, sisters, and sweethearts may lessen their enthusiasm for the 
war, and ‘‘our armies in the field and our navies upon the seas can 
operate and succeed only so far as they are supported and maintained 
by the folks at home.” The doctrine of indirect causation never had 





110 Masses Pub. Co. »v. Patten, 246 Fed. 24, 39 (1917), Roger, J.: “The court does 
not hesitate to say that, considering the natural and reasonable effect of the publi- 
cation, it was intended willfully to obstruct recruiting.” 

11 See in particular his discussion of “stirring up class against class,” in United 
States v. Brinton, Butt. Dept. Just. No. 132 (N. D., 1917). 

2 Masses Pub. Co. v. Patten, 246 Fed. 24, 29 (1917). 

13 Detailed comment will be found in WALTER NELLES, EspronacE Act Cases, 
and in 32 Harv. L. REV. 417. 

14 Buty. Dept. Just., No. 106, p. 4 (W. D. Mo., 1917). 
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better illustration than in his charge. Furthermore, although Mrs. 
Stokes was indicted only for writing a letter, the judge admitted her 
speeches to show her intent, and then denounced the opinions ex- 
pressed in those speeches in the strongest language ™ to the jury as 
destructive of the nation’s welfare, so that she may very well have 
been convicted for the speeches and not for the letter. His decision 
makes it practically impossible to discuss profiteering, because of 
“the possible, if not probable effect” "* on our troops, while a recent 
case in the Second Circuit "” makes it equally perilous to urge a 
wider exemption for conscientious objectors because this tends to 
encourage more such objectors, a close parallel to the English im- 
prisonment of Bertrand Russell."* Many men have been im- 
prisoned for arguments or profanity used in the heat of private 
altercation, and even unexpressed thoughts have been prosecuted 
through an ingenious method of inquisition.“ And although we 
are not at war with Russia, three men who opposed our interven- 
tion and compared our troops to the Hessians were condemned 
by Judge Clayton to imprisonment for twenty years. Judge Van 
Valkenburgh summed up the facts with appalling correctness in 
view of the long sentences imposed under the Espionage Act, when 
he said that freedom of speech means the protection of “criticism 
which is made friendly to the government, friendly to the war, 
friendly to the policies of the government.” !”° 

The United States Supreme Court did not have an opportunity to 
consider the Espionage Act until 1919, after the armistice was 





u5 Bury. Dept. Just., No. 106, p. 4 (W. D. Mo. 1917), passim, making use of Mrs. 
Stokes’ declared sympathy with the Russian Revolution, an offense not ‘punishable 
even under the 1917 Espionage Act, to show how dangerous it was for her to talk about 
profiteers. His vigorous denunciation of that Revolution, totally unconnected with the 
indictment, recalls Lord Kenyon’s similar use of the massacres of the French Revolu- 
tion in Rex», Cuthell, 27 How. St. TR. 642,674 (1799). Utterances not covered by the 
indictment were also admitted in Doe v. United States, 253 Fed. 903 (C. C. A. 8th, 1918). 

u6 United States v. Rose Pastor Stokes, supra, p. 8. 

17 Fraina v. United States, 255 Fed. 28 (C. C. A. 2d, 1918). 

u8 Rex v. Bertrand Russell, Lirrety’s Lrvinc Acg, Feb. 15, 1919, p. 385. 

119 United States v. Pape, 253 Fed. 270 (1918). A German-American who had not 
subscribed to Liberty bonds was visited in his house by a committee who asked his rea- 
sons and received a courteous reply that he did not wish either side to win the war and 
could not conscientiously give it his aid. He was thereupon arrested and held in con- 
finement until released by a district court. 

120 United States v. Rose Pastor Stokes, supra, p. 14. At least twelve persons have 
been sentenced for ten years, five for fifteen years, and twenty-one for twenty years. 
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signed and almost all the District Court cases had been tried. 


Several appeals from conviction had resulted in a confession of error 
by the government, but at last four cases were heard and decided 
against the accused. Of these three were clear cases of incitement 
to resist the draft, so that no real question of free speech arose. 
Nevertheless the defense of constitutionality was raised, and denied 
by Justice Holmes. His fullest discussion is in Schenck v. United 
States : 8 


“We admit that in many places and in ordinary times the defendants 
in saying all that was said in the circular would have been within their 
constitutional rights. But the character of every act depends upon the 
circumstances in which it is done. . .. The question in every case is whether 
the words used are used in such circumstances and are of such a nature as to 
create a clear and present danger that they will bring about the substantive 
evils that Congress has a right to prevent. It is a question of proximity and 
degree. When a nation is at war many things that might be said in time 
of peace are such a hindrance to its effort that their utterance will not 
be endured so long as men fight and that no Court could regard them as 
protected by any constitutional right.” 


This portion of the opinion, especially the italicized sentence, 
substantially agrees with the conclusion reached by Judge Hand, by 
Schofield, and by investigation of the history and political purpose 
of the First Amendment. It is unfortunate that “the substantive 
evils”’ are not more specifically defined, but if they mean overt acts 
of interference with the war, then Justice Holmes draws the bound- 
ary line very close to the test of incitement at common law and 
clearly makes the punishment of words for their bad tendency im- 
possible. Moreover, the close relation between free speech and 
criminal attempts is recognized by the use of a phrase employed by 
the Justice in an attempt case, Commonwealth v. Peaslee.™ 

If the Supreme Court had applied this same standard of “clear 
and present danger”’ to the utterances of Eugene V. Debs, in the re- 
maining decision, it is hard to see how he could have been held 





121 32 Harv. L. REV. 420, note 22. 

_ 12 Sugarman v. United States, 249 U. S. 130, 39 Sup. Ct. Rep. 191 (1919); Schenck 
v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247 (1919); Frohwerk ». United 
States, 249 U. S. 204, 39 Sup. Ct. Rep. 249 (1919). 

1% 249 U.S. 47, 39 Sup. Ct. Rep. 247, 249. The italics are mine. 
14 177 Mass. 267, 272, 59 N. E. 55 (1901). See 963, supra. 
1% Debs v. United States, 39 Sup, Ct. Rep, 252 (1919). 
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guilty. The test is not mentioned, however, but Justice Holmes is 
willing to accept the verdict as proof that actual interference with 
the war was intended and was the proximate effect of the words used. 
The point is that Judge Westenhaver did not instruct the jury ac- 
cording to the Supreme Court test at all, but allowed Debs to be 
found guilty, in Justice Holmes’s words, because of the “natural 
tendency and reasonably probable effect’’ of his speech,’ and gave 
a fairly wide scope to the doctrines of indirect causation ”’ and_con- 
structive intent,!* so that the defendant could have been and prob- 
ably was” convicted, merely because the jury thought his speech had 
a tendency to bring about resistance to the draft. If the Supreme 
Court test is to mean anything more than a passing observation, 
it must be used to upset convictions for words when the trial judge 
did not insist that they must create ‘‘a clear and present danger” 
of overt acts. 

Justice Holmes seems to discuss the constitutionality of the 
Espionage Act of 1917 rather than its construction. There can be 
little doubt that it is constitutional under any test if construed 
naturally, but it has been interpreted in such a way as to violate the 
free speech clause and the plain words of the statute, to say nothing 
of the principle that criminal statutes should be construed strictly. 
If the Supreme Court test had been laid down in the summer of 1917 
and followed in charges by the District Courts, the most casual 
perusal of the utterances prosecuted makes it sure that there would 
have been many more acquittals. Instead, bad tendency has been 
the test of criminality, a test which this article has endeavored to 
prove wholly inconsistent with freedom of speech, or any genuine 
discussion of public affairs. 

Furthermore, it is regrettable that Justice Holmes did nothing to 
emphasize the social interest behind free speech, and show the need 
of balancing even in war time. The last sentence of the passage 





1% Tbid., 249 U. S. 211, 39 Sup. Ct. Rep. 252, 254. The italics are mine. 

227 United States v. Debs, Butt. Dept. Just., No. 155 (N. D. Oh., 1918). See 
especially the last paragraphs on page 8. 

128 Tbid., 15: “In deciding what the defendant’s intention was, permit me to suggest 
to you these questions: Ought he not to have reasonably foreseen that the natural 
and probable consequences of such words and utterances would or might be to cause 
insubordination, etc.?” 

29 Ernst Freund, “The Debs Case and Freedom of Speech,” 19 NEw REPUBLIC, 
13 (May 3, 1919); and the correspondence in 19 ibid. 151 (May 31, 1919). 
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quoted from the Schenck case seems to mean that the Supreme 
Court will sanction any restriction of speech that has military force 
behind it, and reminds us that the Justice used to say when he was 
young, “that truth was the majority vote of that nation that could 
lick all others.’”’*° His liberalism seems held in abeyance by his 
belief in the relativity of values. It is not by giving way to force 
and the majority that truth has been won. Hard it may be fora 
court to protect those who oppose the cause for which men are dying 
in France, but others have died in the past for freedom of speech. 

Inconclusive as the Supreme Court decisions are in many ways, 
there are three important facts about them. First, they lay down a 
good test for future free speech cases, ‘clear and present danger.” 
Secondly, they involved three clear cases and one case close to the 
line. They do not justify the construction given the Act of 1917 
in United States v. Rose Pastor Stokes. Finally, they do not touch 
the constitutionality of the Espionage Act of 1918. That Act came 
too late to be much discussed judicially in this war, but it applies 
in all future wars. It goes so far in punishing discussion for sup- 
posed bad tendencies without even recognizing truth as a defense 
that it is probably unconstitutional.™ 





130 Oliver Wendell Holmes, “Natural Law,” 32 Harv. L. REv. 40 (1918). 

181 For further consideration of the Act of 1918, see Z. Chafee, Jr., “Freedom of 
Speech,” 17 New REPUBLIC, 66 (Nov. 16,1918). Title I, § 3,asamended, reads as fol- 
lows (Act of May 16, 1918, 40 Stat. at L., 219, c. 75, § 1, U. S. Comp. Srar. 1918, 
§ 10212¢): 

“Whoever, when the United States is at war, shall willfully make or convey false 
reports or false statements with intent to interfere with the operation or success of 
the military or naval forces of the United States, or to promote the success of his 
enemies, or shall willfully make or convey false reports or false statements, or say or 
do anything except by way of bona fide and not disloyal advice to an investor or in- 
vestors, with intent to obstruct the sale by the United States of bonds or other se- 
curities of the United States or the making of loans by or to the United States; and 
whoever, when the United States is at war, shall willfully cause, or attempt to cause, 
or incite or attempt to incite, insubordination, disloyalty, mutiny, or refusal of duty, 
in the military or naval forces of the United States, or shall willfully obstruct or attempt 
to obstruct the recruiting or enlistment service of the United States, and whoever, 
when the United States is at war, shall willfully utter, print, write, or publish any 
disloyal, profane, scurrilous, or abusive language about the form of government of the 
United States, or the Constitution of the United States, or the military or naval forces of 
the United States, or the flag of the United States, or the uniform of the Army or Navy of the 
United States, or any language intended to bring the form of government of the United 
States, or the Constitution of the United States, or the military or naval forces of the 
United States, or the flag of the United States, or the uniform of the Army or Navy of the 
United States into contempt, scorn, contumely, or disrepute, or shall willfully utter, print, 
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The federal government has restricted speech in two other ways 
besides punishment. It has excluded many publications from the 
mails. This is clearly previous restraint and might seem forbidden 
by the Blackstonian definition, which, however, is held not to apply 
to the postal power.” This power, like the war power, ought to be 
subject to the requirements of free speech and due process of law, and 
there are dicta of the Supreme Court that it is not unlimited. 
Although the post-office may not be strictly a common carrier,’ 
it is in the nature of a public service company. Its functions have 
been performed by private persons in the past, and probably would 
be shared by them now if it were not unlawful because of the 
greater speed possible. According to the political theories of 
Leon Duguit, the government in furnishing public service must be 
judged by ordinary standards of public callings. If the United 
States owned the railroads, it ought not to make unreasonable 
discrimination among passengers any more than a private railroad 
corporation, and a similar limitation should apply to the postal 
power. The congressional restrictions which have been upheld 
by the courts may be considered as reasonable regulations in view 
of the nature of the service. Even opposition to the government 
may be entitled to some consideration by the post-office as by the 





write, or publish any language intended to incite, provoke, or encourage resistance to 
the United States, or to promote the cause of its enemies, or shall willfully display 
the flag of any foreign enemy, or shall willfully by utterance, writing, printing, publica- 
tion, or language spoken, urge, incite, or advocate any curtailment of production in this 
country of any thing or things, product or products, necessary or essential to the pros- 
ecution of the war in which the United States may be engaged, with intent by such 
curtailment to cripple or hinder the United States in the prosecution of the war, and 
whoever shall willfully advocate, teach, defend, or suggest the doing of any of the acts or 
things in this section enumerated, and whoever shall by word or act support or favor the 
cause of any country, with which the United States is at war or by word or act oppose the 
cause of the United States therein, shall be punished by a fine of not more than $10,000 or 
imprisonment for not more than twenty years, or both.” 

The italicized words punish language for remote tendencies: Cf. the Sedition Act 
of 1798. 

182 Masses Pub. Co. v. Patten, 246 Fed. 24, 27 (1917), Rogers, J. The operation of 
our postal censorship is shown by William Hard’s articles cited in note 1, supra. 

18 Ex Parte Jackson, 96 U. S. 727 (1877); Public Clearing House v. Coyne, 194 
U.S. 497, 507 (1904). 

184 Masses Pub. Co. 2. Patten, 245 Fed. 102, 106 (1917), Hough, J. 

185 Something like this happened when the Western Union Telegraph Co. recently 
tried to carry “night-letters”’ by messengers on trains. 
, ™ See H. J. Laski in 31 Harv. L. Rev. 186; and his AUTHORITY IN THE MODERN 
STATE, p. 378. y 
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judges, who frequently decide against the United States. It is clear 
that exclusion from the mails practically destroys the circulation 
of a book or periodical, and makes free speech to that extent im- 
possible. To say, as many courts do, that the agitator is still at 
liberty to use the express or the telegraph,”*’ recalls the remark of 
the Bourbon princess when the Paris mob shouted for bread, ‘‘ Why 
don’t they eat cake?” 

Still another method of suppression of opinion has been used. 
Not only have we substantially revived the Sedition Act of 1798, 
but the Alien Act as well.* Aliens have been freely deported 
under statutes passed during the war,“ and even naturalized 
citizens or native American women marrying foreigners are within 
the reach of this power. A former German subject who was natural- 
ized in 1882 refused in 1917 to contribute to the Red Cross and the 
Young Men’s Christian Association because he would do nothing 
to injure the country where he was brought up and educated. His 
naturalization certificate was revoked after thirty-five years on the 
presumption that his recent conduct showed that he took the oath 
of renunciation in 1882 with a mental reservation as to the country 
of his birth. He may therefore be deported as an enemy alien. _ 

This completes the record of the restriction of speech in the 
United States during the late war, except for several decisions in 
the state courts which need not be discussed in detail.” Although 
we have not gone so far as Great Britain ™ in disregarding con- 





187 This alternative is even less valuable when the government controls the express 
and the telegraph. The New York Wor p was recently denied the opportunity to 
use the telegraph to distribute a criticism of Mr. Burleson. CoLiier’s WEEKLY, 
May 17, 1910, p. 16. 

1388 See 952, supra. 

189 CHARLES RECHT, AMERICAN DEPORTATION AND Exctusion Laws, Boston, 
League for Democratic Control, 1919. 

40 Act of Feb. 5, 1917, 39 STAT. AT L. c. 29, § 19, p. 889; U. S. Comp. Stat. 1918, 
§ 428914 jj; Act of Oct. 16, 1918, c. 186. 

Ml United States v. Wusterbarth, 249 Fed. 908 (N. J., 1918), Haight, J.; see also 
United States ». Darmer, 249 Fed. 989 (W. D. Wash., 1918), Cushman, J. 

1@ State Espionage Acts: State v. Holm, 166 N. W. 181 (Minn., 1918); State ». 
Spartz, 167 N. W. 547 (Minn., 1918); State ». Tachin, 106 Atl. 145 (N.J., 1919). Mu- 
nicipal Ordinance regulating newspapers invalid: Star v. Brush, 170 N. Y. Supp. 987 
(1918); 172 N. Y. Supp. 851 (1918). Label in war controversy: Van Lonkhuyzen v. Daily 
News, 195 Mich. 283, 161 N. W. 979 (1917), 170 N. W. 93 (1918). Expulsion of col- 
lege student for pacifism: not reviewed, Samson v. Columbia, ror N. Y. Misc. 146, 
167 N. Y. Supp. 202 (1917). 

143 The Defence of the Realm Consolidation Act, 1914, 5 GEO. 5, c. 8, § 1, gives His 
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stitutional guarantees, we have gone much farther than in any other 
war, even in the Civil War with the enemy at our gates.“ Un- 
doubtedly some utterances had to be suppressed. We have passed 
through a period of danger, and have reasonably supposed the 
danger to be greater than it actually was, but the prosecutions in 
Great Britain during a similar period of peril in the French Revolu- 
tion have not since been regarded with pride. Action in proportion 
to the emergency was justified, but we have censored and punished 
speech which was very far from direct and dangerous interference 
with the conduct of the war. The chief responsibility for this 
must rest, not upon Congress which was content for a long period 
with the moderate language of the Espionage Act of 1917, but upon 
the officials of the Department of Justice and the Post-office, who 
turned that statute into a drag-net for pacifists, and upon the 
judges who upheld and approved this distortion of law. It may be 
questioned, too, how much has actually been gained. Men have 
been imprisoned, but their words have not ceased to spread.“ The 
poetry in the Masses was excluded from the mails only to be given 
a far wider circulation in two issues of the Federal Reporter. The 
mere publication of Mrs. Stokes’ statement in the Kansas City 
Star, “I am for the people and the Government is for the profiteers,”’ 





Majesty in Council power “to issue regulations.” A very wide scope is given to this 
power by the House of Lords in Rex »v. Halliday, [1917] A. C. 260, Lord Shaw of Dun- 
fermline dissenting. See 31 Harv. L. Rev. 296. Regulation 27 of the Orders in Council 
makes various forms of speech, writing, etc., offenses. Regulation 51 A provides for 
the seizure of publications on warrant, and Regulation 56 (13) for the punishment of 
press offenses. See Pulling, Defense of the Realm Manual, revised monthly. These 
regulations have been construed in Norman v. Mathews, 32 T. L. R. 303, 369 (1915); 
Fox ». Spicer, 33 T. L. R. 172 (1917); Rex v. Bertrand Russell, supra, note 128. The 
practical effect has been to establish an administrative censorship. H. J. Lasxt, 
AUTHORITY IN THE MopERN STATE, 101. 

14 J. FRaopes, History OF THE UNITED StatTEs, III, 553, IV, 245-253, 267 note, 
467, 473, VI, 78, 96. For Lincoln’s refusal to allow General Burnside and his subor- 
dinates to suppress the Chicago Times and other newspapers of Copperhead tendencies 
in Illinois, Indiana, and Ohio, see also Official Record of the Rebellion, Series II, Vol. 
V, 723, 741; Series ITI, Vol. III, 252. 

The case of Ex parte Vallandigham, 1 Wall. (U.S.) 243 (1863), is sometimes supposed 
to support the unlimited exercise of the war power to restrict speech. See Ambrose 
Tighe in 3 Munn. L. Rev. 1 (1918). The decision merely holds that the writ of certi- 
orari does not lie to a military tribunal. Nothing is said as to the existence of some 
other remedy such as habeas corpus, or an action for false imprisonment. Ex parte 
Vallandigham, 28 Fed. Cas. 874 (1863), lends support to Mr. Tighe. The treatment of 
Vallandigham is considered illegal by Rhodes, op. cit., TV, 245-52. 

148 Cf. a similar experience of the Emperor Tiberius, Tacitus, ANNALS, IV, c. 35. 
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was considered so dangerous to the morale of the training camps 
that she was sentenced to ten years in prison, and yet it was re- 
peated by every important newspaper in the country during the 
trial. There is an unconscious irony in all suppression. It lurks be- 
hind Judge Hough’s comparison of the Masses to the Beatitudes," 
and in the words of Lord Justice Scrutton during this struggle 
against autocracy: “It had been said that a war could not be con- 
ducted on the principles of the Sermon on the Mount. It might 
also be said that a war could not be conducted on the principles of 
Magna Charta.” 

Those who gave their lives for freedom would be the last to thank 
us for throwing aside so lightly the great traditions of our race. Not 
satisfied to have justice and almost all the people with our cause, we 
insisted on an artificial unanimity of opinion behind the war. 
Keen intellectual grasp of the President’s aims by the nation at 
large was very difficult when the opponents of his idealism ranged 
unchecked while the men who urged greater idealism went to prison. 
In our efforts to silence those who advocated peace without victory 
we prevented at the very start that vigorous threshing out of fun- 
damentals which might to-day have saved us from a victory with- 
out peace. 


Zechariah Chafee, Jr. 


CAMBRIDGE, MAss. 





14 Masses Pub. Co. v. Patten, 245 Fed. 102, 106 (C. C. A. 2d, 1917). 
147 Ronnfeldt v. Phillips, 35 T. L. R. 46 (1978, C. A.). 
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Wrti1AM CHENEY Browy, rst Lieutenant, Quartermaster Corps, died 
of pneumonia, in the city of Washington, January 19, 1919. He was 
then on duty in charge of the Admiralty Section of the Embarkation 


Service, in the office of the Quartermaster General. 

Brown was a graduate of Harvard College of the Class of 1914, and of 
the Law School of the Class of 1917. During his last two years at the 
law school he was an Editor of this REview, and during his last year its 
treasurer. He left the Law School in the spring of 1917 as soon as the 
REvIieEw could spare him, and attended the first Officers’ Training Camp 
at Fort Myer, Va. He was there commissioned in the Quartermaster 
Corps, with which corps he served until his death. Brown was thus more 
than well started towards a position as one of those useful members of 
the bar, who are at once well trained and competent as lawyers, and in- 
telligent as men of business. His friends, and among these his friends 
of the Review are not the least, know best how ill his good sense and 
good humor can be spared. 


Tue Earl of Reading, Lord Chief Justice of England, has recently 
presented to the Harvard Law School a letter written by Will. Blackstone 
at the age of twenty-one from his lodgings in Arundel Street, London, 
to a legal friend in the country. The letter describes so well Blackstone’s 
method of study, expresses so clearly, in words almost literally repeated 
in the Commentaries twenty years later, his view of the wholeness of the 
law, and is withal so pleasant a document that it has been thought worth 
while to print it in full here. 
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A passage from the letter is quoted in the account of Blackstone’s life 
in D. N. B. and longer quotations are printed in volume 2 of the Law 
STUDENTS’ MAGAZINE, 1845-46. The original has been framed and hung 
in Langdell Hall South. 

The letter follows: 


“To Mr. Richmond 
at Sparsholt 
near 


Wantage 
Berks. 

“Dear Sir, — You have been so kind as to tell me, yt a Line now & 
then from me wd not be unacceptable to.You. ’Tis this that has drawn 
upon You ye present Trouble, for wch You have Nobody but Yourself 
to blame. 

“T have been in Town about ten Days, & am tolerably well settled in 
my new Habitation (wch is at Mr. Stokes’s a Limner in Arundel-Street) 
The People of ye House seem honest, civil & industrious; & my Lodgings 
are in themselves chearful, retired, &, as every Body tells me, extremely 
reasonable. Nor I do want Opportunities of Gallantry (if I have In- 
clination to improve them) there lodging in ye same House a young Lady 
of extraordinary Accomplishments & a very ample Fortune; but alas! 
She has, together with ye Riches, ye Complexion also of a Jew. So that 
She is not like to prove a very formidable Rival to—— Coke upon 
Littleton. 

“Coke I have not yet ventured to attack, but have (according to Ch. 
J. Reeves’s Plan) begun with Littleton only. Two together wd be too 
much for a Hercules, but I am in great Hopes of managing them one after 
ye other. I have stormed one Book of Littleton, & opened my Trenches 
before ye 2d; & I can with Pleasure say I have met with no Difficulty 
of Consequence; There is one thing indeed, & but one, I cd not under- 
stand in ye first Book, wch is a mere matter of Speculation: & is in short 
this. The Donees in Frank-Marriage shall do no Service (but that of 
Fealty) to ye Donor or his Heirs till ye 4th Degree be past. Of wch 4 
Degrees ye Donee shall be said to be ye first. § 20. To prove wch last 
Assertion Littleton produces a Writ of Right of Ward (as you may see 
pag. 23. b.) Now with me ye Question is, how the Writ wch he produces 
proves ye Point he wd have it do, viz. that ye Donee in Frank-Marriage 
is ye first of ye four Degrees. You will observe that this is a Point of mere 
Curiosity, Frank-Marriage being now out of Use. But I don’t love to 
march into an unknown Country, without securing every Post behind 
me: & it is a greater Slur upon a General to leave a slight Place untaken, 
than one more hard of Access. Besides, in my apprehension, (& I shd 
be glad to know your Opinion of ye matter) ye Learning out of use is as 
necessary to a Beginner as that of every Day’s Practise. There seem 
in ye modern Law to be so many References to ye antient Tenures & 
Services, that a Man who wd understand ye Reasons, ye Grounds, & 
Original of what is Law at this Day must look back to what it was for- 
merly; otherwise, his Learning will be both confused & superficial. 

“T have sometimes thought that ye Common Law, as it stood in 
Littleton’s Days, resembled a regular Edifice: where ye Apartments 
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were properly disposed, leading one into another without Confusion; 
where every part was subservient to ye whole, all uniting in one beautiful 
Symmetry: & every Room had its distinct Office allotted to it.. But as it 
is now, swoln, shrunk, curtailed, enlarged, altered & mangled by various 
& contradictory Statutes &c; it. resembles ye same Edifice, with many 
of its most useful Parts pulled down, with preposterous Additions in 
other Places, of different Materials & coarse Workmanship: according 
to ye Whim, or Prejudice, or private Convenience of ye Builders. By 
wch means the Communication of ye Parts is destroyed, & their Harmony 
quite annihilated; & now it remains a huge, irregular Pile, with many 
noble Apartments, tho’ awkwardly put together, & some of them of no 
visible Use at present. But if one desires to know why they were built, 
to what End or Use, how they communicated with ye rest, & ye like; he 
must necessarily carry in his Head ye Model of ye old House, wch will 
be ye only Clew to guide him thro’ this new Labyrinth. 

“T have trespassed so far on yr Patience, that I am almost afraid to 
venture any farther. But I happen’d t’other day upon a Case in a Civil 
Law Book, wch I should be glad to know how you imagine Chancery wd 
decide. A Man dies & leaves his Wife with Child: & by his Will ordains 
that, if his Wife brought forth a Son; ye Son shd have 2 3ds & ye Mother 
one 3d of ye Estate: If a Daughter, then ye Wife to have 2, & ye Daughter 
1 3d. The Wife brought Twins, a Boy & a Girl. Qu. How shall ye 
Estate be divided? NB. We must suppose a Jointure, or something, 
in Bar of Dower. 

“We are quite in ye Dark as to Intelligence here in Town; You must 
observe what strange, perplexed, incoherent Accts ye Gazette affords 
us. I fear our Loss in Scotland was greater than they care toown. But 
at ye same time, even Victory must lessen ye Number of ye Rebels, while 
we are continually recruiting. There is a Talk of assessing all personal 
Estates & raising thereby 3 millions. Ifso ye Assessment must run high. 

“T was sensibly concerned at hearing of Mat. [?] Richmond’s Illness; 
but hope, by not hearing lately anything further, that all is well again. 
My hearty Goodwishes attend him, & my Cousin, who I shd think 
might take a Trip to Town this Spring. My Aunt of Worting [?] will 
be at Lincolns-inn-fields about Easter; & probably wd be glad of a Com- 
panion to partake of some of ye gay Diversions. 

“Excuse, Sir, this tedious Length, wch I promise never to be guilty 
of again, & when You have an idle hour, be so good as to think of, Sir, 

“Your most obliged humble Servant 


“WILL. BLACKSTONE” 
ARUNDEL-STREET 
Jan. 28. 1745 
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Tue CENTENNIAL History oF THE Harvarp Law SCHOOL, 1817-1917. Cam- 
bridge: Harvard Law School Association. 1918. $1.50. 

To an Englishman trained at Oxford or Cambridge, the Harvard Law School 

is by far the most interesting educational experiment in America, The average 

American college has contributed little to the technique of academic life. It has 
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invented no new tool. Its corporate life has no institutions about which an 
Oxford man could feel the excitement of original and valuable discovery. But 
of the Harvard Law School the reverse is emphatically the case. Its theory of 
teaching, its method of organization, its conception of the place of the law in 
university studies, are all of them genuinely novel. Its great personalities, 

ngdell, Thayer, Ames, Gray, are hardly less part of the traditions of Eng- 
lish legal learning than of American scholarship; for gratitude has led to their 
annexation. Mr. Justice Holmes, in a special sense a Law School man, is the 
one American scholar that an Englishman would rank with Bowen in judicial, 
and Maitland in historical, eminence. A foreigner comes to the Harvard Law 
School, that is to say, in something of the same spirit in which he goes to 
Paris and Berlin. He is in the laboratory where great discoveries have been 
made. 

This volume is an interesting monument to the first century of the school’s 
life. It has value from many points of view. The History itself is a warning 
no less than an example of the difficulties in the path of original effort. The 
discussion of the library, with its almost nonchalant reference to its inexhaust- 
ible treasures, makes an Englishman almost ashamed of Codrington in Oxford 
and the Squire in Cambridge. The section on student life is perhaps less satis- 
factory. It describes, but it does not explain, why and how the indifference of 
‘the average American undergraduate to things of the mind is exchanged for an 
unlimited enthusiasm in the first few months of law-school life. The lives of 
the law-school teachers are of fascinating interest. Ames and Gray and Langdell 
begin to assume the majestic proportions of Mark Pattison and Jowett. One is 
struck by the wide territory from which the school has drawn its teachers, and 
by the width of the topics they have covered in their instruction. The bibli- 
ography of their writings must have been an immense labor; but it is a precious 
possession. It leaves one almost in despair to read of what Ames, Beale, Gray, 
and Pound somehow managed to get written alongside their actual instruction; 
and the despair is deepened by contact with their quality. One gets the sense 
that nothing can be done with the same depth of learning and yet con- 
sistent freshness that they bring to their work. A special word is due to the list 
of books on the case-system. For America, at least, this topic is now closed; but 
America has still to convert the parent of her law. It is greatly to be hoped 
that the Alumni Association will use this volume as an instrument for produc- 
ing conviction. 

For this is the real value of the book. It is essentially a study in the method 
of teaching law, and its thesis, to one reader at least, seems to be unanswerable. 
It has triumphed because it is the only way in which principles can be studied 
as dialectic instead of dogma. The student makes out his own certainties, and 
the assistance he receives from the teacher serves less to increase the informa- 
tion at his disposal — that depends upon his own effort — than for the deep- 
ening of his perceptions. He learns the law, in fact, not as a set of rules in a 
handbook, but as an attempt to clarify a branch of life. But the time has 
when the classic system of Langdell was adequate by itself. With the advent 
of the collectivist age, and the discovery of Europe by America, it has become 
essential to study law not merely in isolation but in relation to those collateral 
sciences which throw light upon its meaning. The study of Roman juris- 
prudence, of the canon law, of politics and economics, have become essential 
to the proper orientation of the Anglo-American system. They are advanced 
studies upon which embarkation is profitable rather when the common law 
is understood than concurrently with the attempt to understand it. Something 
of this, it is clear, was grasped by Ames, as also by Gray in that little book on 
jurisprudence which challenges preéminence with his work on perpetuities. 
But it has been reserved for Mr. Pound to see, in all its ramifications, the bear- 
ing of this new need. Mr. Justice Holmes apart, he has done more than any 
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living American to make law a philosophy of life, and the school is fortunate in 

possessing him at what is clearly destined to be a critical epoch in its fortunes. 

A stranger may be permitted the remark that the supremacy of Harvard among 

— of law will in large part depend upon the support given to him by the 
umni. 

In the next edition it is greatly to be hoped that the portraits of Professors 
Hill and Frankfurter will be exchanged for something more nearly human. 
At present they are two distinct crimes. . 

H. J. L. - 





SELECT Cases ON Trusts. By Austin Wakeman Scott, Professor of Law in 
Harvard University. pp. i-xiii, 1-842. 


In 1882 Professor James Barr Ames of Harvard Law School published the 
first edition of his Cases on Trusts. This was followed in 1893 by a second 
edition, which has become the standard case-book on the subject in practi- 
cally all American law schools. The annotations in the second edition, and 
Professor Ames’ theory of selection and arrangement of the cases, were an im- 
portant contribution to legal scholarship; the annotations, supplemented by 
Professor Ames’ published articles on the law of trusts, have influenced legal 
thought on this subject in the United States more profoundly than probably any 
other published discussion of it. There were, however, gaps in Professor Ames’ 
case-book which, with the shifting emphasis on various phases of the subject, 
made its use as a textbook in law schools increasingly difficult. Especially incon- 
venient was the omission of cases dealing with the resulting and constructive 
trusts and charitable trusts. In order to fill these gaps and to present more 
adequately the development of the subject during the past twenty-five years 
Professor Scott has prepared the present volume. In performing this difficult 
task he has had the advantage of the free use of Professor Ames’ notes in both 
published and manuscript form. He has made a painstaking search and selec- 
tion of the more modern authorities and has added many valuable notes to 
those prepared by Professor Ames which for the most part have been retained. 
The practical result is that Professor Ames’ case-book has been brought down 
to date, its most conspicuous omissions corrected, and it has been expanded 
from a volume of five hundred and twenty-seven to one of eight hundred and 
thirty-six pages. The new case-book is well indexed; it contains a table of 
cases, a table of statutes, a bibliography, and a chronological list of Lord Chan- 
cellors and Lord Keepers. The most notable additions are the cases on resulting 
and constructive trusts and on charitable trusts previously published in pam- 
phlet form by Professor Scott. The cases on these subjects furnish two hundred 
and thirty-two additional pages. There is a new chapter on “The Termination 
of Trusts”; there is a very necessary addition of a number of important cases 
on “Who are Purchasers for Value”; there are added sections on “A Trust 
Distinguished from a Use,” “A Trust Obligation Distinguished from Liability 
for a Tort,” “A Trust Distinguished from a Condition,” “A Trust Distin- 
guished from a Mortgage or Pledge,” —all subjects which, in the interest of 
economy of time, most instructors will be inclined to treat without any ex- 
tensive reading of cases. 

The book in many respects is an improvement on Professor Ames’ collection, 
prepared with a diligence and scholarly thoroughness for which Professor Scott 
is entitled to the commendation and hearty appreciation of teachers of this 
subject in American law schools. It was no light task to improve Professor 
Ames’ case-book, even with the foundation which he laid and the aid of his 
notes and unpublished material. One would therefore offer any criticisms 
of Professor Scott’s case-book with some hesitation without having first sub- 
jected it to the actual test of class-room use. There is, however, one feature of 
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its structure and arrangement about which there may be some difference of 
-opinion, and this is the absence from the first part of the book of adequate 
material for the study of the distinction between the common-law fiduciary 
obligation and the strict trust, by the aid of which the student may trace 
historically the difference in origin of these two classes of obligations. One of 
the most puzzling experiences of the student in taking up the study of trusts is, 
that although he is taught that the trust is a creation of equity and is enforce- 
able only by courts of equity, he finds a large class of fiduciary obligations to 
which the substantive law of trusts is applied but for which an action at law is 
the normal remedy. He finds in many such cases that the plaintiff not only has a 
legal action against the fiduciary but that he may proceed at law on claims owed 
by third persons to the fiduciary, whereas in the case of the strict trustee his 
remedy is exclusively in equity against the trustee. It is believed the student can 
grasp the significance of these peculiarities and understand adequately the relation 
of the fiduciary obligation or “common-law trust”’ to true trusts only by study- 
ing, early in the course, the scope of the common-law action of account and of 
debt and indebitaius assumpsit as successors to the action of account; the ex- 
tension of the jurisdiction in equity over the fiduciary relation in bills for an 
accounting, and finally the use of trover, especially in actions against stock- 
brokers and agents to collect negotiable paper, as a substitute for a bill in equity. 
Professor Ames collected much valuable material dealing with this phase of 
the subject which he placed at the very beginning of his case-book. Professor 
Scott has compressed this material into two pages and it appears on pages 571 
and 572 of his case-book. Many teachers of the subject who regard it as de- 
sirable to study the “common-law trust” in comparison with the equity trust, 
with reference to the procedural differences which have survived to the present 
day, will regret that this part of Professor Ames’ case-book has not been ex- 
panded instead of contracted. This phase of the law has an important bearing 
on much of the litigation which arises out of banking and stock-brokerage 
transactions and the business conducted by consignees of merchandise and 
factors generally. 

There are some other subjects which are usually taken up in class-room work, 
that have been omitted, such as the troublesome question (in some juris- 
dictions) of the trustee’s power to delegate trust duties and the liability of one 
trustee for the default of his co-trustee. Some of the material in Professor 
Ames’ collection which is of historical interest but of little practical value in 
modern law is also omitted. But when a case-book extends beyond eight hun- 
dred pages one cannot urge the treatment of additional subjects. It is inevi- 
table that some selection should be made, and with the possible exception of the 
treatment of the law relating to common-law fiduciaries, the choice has been 
made judiciously and skillfully. Without attempting to refer in detail to the 
many valuable notes which Professor Scott has compiled, especial attention 
should be directed to the notes on the liability of trustees to third persons, on 
the distinction between latent and patent equities; to his notes on purchase for 
value, the statute of frauds, and the liability of agent and subagent banks re- 
ceiving commercial paper for collection. They represent unusually thorough 
and patient research and contain much material which it would be difficult to 
find elsewhere. 

Dean H. F. Stone. 

CoLumBiA UNIVERSITY. 





AvTHoRITY IN THE MoperRN State. By Harold J. Laski. New Haven: 
Yale University Press. 1919. $3.00. 


Fifteen years ago in the political science courses we were handed out the 
hard and fast propositions that the state was sovereign, and somewhere in 
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every state was located the center of sovereignty, the power to which all else 
must give way. Then followed the obvious illustration of the British Parlia- 
ment, which could do anything it wanted except change a man into a woman. 
Some of us ina moment of rash inquisitiveness asked where this political superior 
existed in our own country. After an awkward pause we were assured that it 
consisted of Congress plus three-quarters of the states, since they alone could 
change the Constitution. Those were the days before federal amendments 
chased each other like aéroplanes across the Atlantic, and we had already 
learned that the Constitution would probably never be altered again because of 
the great difficulties involved. Somehow we were not altogether satisfied to 
believe in a sovereign that slept like Frederick Barbarossa to awake once in a 
blue moon, and was, moreover, scattered in pieces across a continent. This al- 
leged center of control seemed inadequate for a hundred million people, far 
less real than Tammany Hall, which was said not to be a part of our system of 
government at all. Weshould have been much better pleased with the explana- 
tion of John Chipman Gray, “ The real rulers of a political society are undiscov- 
erable.’’? 

‘The problem of the location of sovereignty within the state was less 
simple than our teachers would have had us believe, and now we begin to 
doubt whether sovereignty belongs to the state at all. Is it the sole ruler of the 
people who dwell in the United States, or France, or any other demarcated 
portion of the earth’s surface? Are there other forces operating in the same 
territory just as powerful in their own spheres as the state, which cannot 
struggle against them without going down to almost sure defeat? If so, 
those forces share the sovereignty and leave the state only a limited control 
of affairs within its borders. Such is Mr. Laski’s conclusion. 

To lawyers, of all men, this book is especially valuable, for it warns us not to 
exaggerate the importance of law. From a purely legal point of view, our 
teachers and John Austin, their master, may have been right. In our pro- 
fessional capacity as judges and practitioners we must acknowledge the men 
chosen under the Constitution as the supreme rulers of the land and assert 
that the Constitution is changed solely through the methods provided by its 
own terms. In that capacity we recognize the validity of the three amend- 
ments of 1865-1870 because of their formal adoption, and ignore the fact that 
they merely register the result of a four years’ war, without which they would 
have been impossible. But just because this assumption that the lawgivers are 
the real rulers is an essential portion of our professional conduct, we ought to 
be careful lest we regard it as containing the whole truth. As thinkers and 
as citizens we must realize that there are powers behind the lawgivers, not 
mentioned in the Constitution, which shape their acts and sometimes success- 
fully defy them. Law is oftentimes only the formal expression of reality. Any 
corporation embodies the will of a group of men with a definite purpose, and 
that group might continue to exist even though refused recognition by the 
state. The Adamson Law was made, nominally by Congress, actually by un- 
elected bodies whose representatives sat in the gallery during its passage and 
whom Congress rightly or wrongly chose to obey. Formerly tariffs were regu- 
lated by very different unelected bodies whose representatives did not sit in 
the gallery. In the days of Jethro Bass, the government of New Hampshire 
was in his room in the Pelican Hotel. The Thirteenth Amendment was not 
created by Congress and the state legislatures, but by the Northern armies and 
the awakened conscience of a nation. 

Even those who disagree with Mr. Laski and hold that the state as repre- 





1 For a similar view, that sovereignty is in the states collectively, see Irving B. 
Richman, “From John Austin to John C. Hurd.” 14 Harv. L. REv. 371. 
2 Tue NATURE AND SOURCES OF THE Law, § 183. 
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sentative of all the people has no theoretical bounds will admit that there are 
practical limits beyond which it is not expedient for government to go, and will 
find in this book many interesting illustrations of those limits. One of the 
weaknesses of the study of politics in this country has been its concentration 
on American and English data, and even then without much consideration of 
the events of our own time. We have threshed over the old straw until we are 
sick of it. Unconsciously we have realized that the slavery question, which 
occupied the thought of our ablest men for forty years, has not much bearing 
on the problems of to-day. Mr. Laski’s book has the great merit of freshness. 
He brings us a wealth of new facts from contemporary England and from the 
development of France during the last hundred years. 

It must be said that the book is solid reading, and that portions of it were 
written for scholars, but those parts are easily passed over by the general 
reader. This is not so much a continuous discussion as a series of studies 
after the plan common in France. Each chapter is a unit and can be read by 
itself. It would, indeed, have been desirable to indicate more fully the inter- 
connection and the bearing that all the studies have on the general problem. . 
Persons who are not specialists in politics and history will get most pleasure 
from the first chapter on recent encroachments upon the traditional irre- . 
sponsibility of the state, and the last chapter, “Administrative Syndicalism 
in France,” with its side lights on civil-service difficulties in this country. 
The study of Lamennais adds for most of us a new figure to the great victims of 
persecution. Chapters two and four, on Bonald and Royer-Collard, may wisely 
be left till the last as more technical. Royer-Collard has great significance, 
however, for he faced intelligently the antinomies of order and freedom which 
confront us to-day, and Professor Freund has recently directed attention to his 
scientific scrutiny of the proper limitations of freedom of speech.® 

As a foreign observer in our midst, the author’s statements about the United 
States are full of interest. The list of Americans in the preface to whom in- 
debtedness is acknowledged indicates the insight he has acquired as to our 
conditions. I shall briefly restate his theory with reference to his American 
illustrations. 

We have long recognized in this country that certain individual interests 
ought to be free from legal control, which is therefore prohibited by our Bills of 
Rights. Fashionable as it has been to sneer at those documents in recent 
years, it may be “that with the great increase of state activity that is so clearly 
foreshadowed there was never a time when they were so greatly needed.” 
Principles which are the result of social experience are thereby put beyond the 
reach of ordinary mischance.t We have, however, assumed that there is noth- 
ing which limits the government except these rights of individuals, ignoring 
the fact that the state is not the only association to which men are loyal. In 
his “Studies in the-Problem of Sovereignty,’”’® Mr. Laski narrated several de- 
feats suffered by the state when it forced men to choose between it and a 
church in matters of the spirit. In its own sphere the church would seem to be 
sovereign. We have not realized this in the United States, because religion has 
been protected from political interference by tradition and law, but it is dis- 
closed by the way in which the Quakers won exemption from military service 
during the Civil War and were accorded it as a matter of course in 1917.° 
Other charities should also be allowed to live their own lives, growing unfettered 
- by legal restrictions based on the real or supposed will of dead men,’ —an inter- 





3 Ernst Freund, “Debs and Free Speech,” 19 New REPUBLIC, 14 (May 3, 1919). 
* Laski, op. cit., 62, 101. 
Reviewed in 31 Harv. L. REv. 1171. 
6 Lasxt, AUTHORITY IN THE MODERN STATE, 45. 
7 Page 102. 
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esting principle to a lawyer who is considering whether a college can abandon. 
the sectarian requirements in its charter. On the other hand, charities ought to 
bear the responsibilities of an ordinary corporate enterprise, including liability 
for the torts of their servants. ‘A negligently administered charity may aim at 
inducting us all into the kingdom of heaven, but it is socially essential to make 
it careful of the means employed.” * The same duty of meeting its just obli- 


- gations rests on the greatest association of all, the state.® 


Thus the author, like Maitland and Gierke, regards the state as a large group, 
surrounded by other independent groups, which share in its sovereignty. This 
is a novel conception for American law, which has always failed to “ recognize 
fully the existence of social groups and group relationships,”’ ! especially that 
important group, the unincorporated trade-union. Mr. Laski points out that 
the state can only secure the loyalty of the unionist until he thinks that in the 
given situation the union has the superior claim. He may believe that the 
object of a railway strike is worth the temporary industrial dislocation it causes, 
just as a statesman is willing to involve the country in the sacrifices of war for 
purposes he considers good." We may not approve the workingman’s choice 
of class welfare over public welfare, but it does impose at least a practical 
limitation on the power of the state. 

Courts of Conciliation, as in Australia, might reconcile the conflict of loyal- 
ties, but Mr. Laski proposes an entirely different scheme. He considers that pro- 
ducers must take a direct part in the control of production, and not merely min- 
gle in the general mass of electors. The government can never deal adequately 
with the interests of the trade-unions, for it naturally represents the whole body 
of consumers, whose position is irreconcilable with that of the producers. The 
state may yield an occasional industry to the strikers to secure the public 
supply of necessities, as a Russian sleigh-driver flings a baby now and then to 
the wolves, but eventually the electorate will force the government to use its 
powers to keep down the high cost of living. Of course, the workingman is 
also a consumer, but not on a large enough scale to outweigh his interest as 
a producer. The higher wages to be obtained by striking are tangible and im- 
mediate; the lower prices to be gained if nobody strikes are too uncertain to 
influence him. Consequently, Mr. Laski conceives a duplex organization of 
society. Men will continue as individual consumers to elect the government 
which will supervise the supply of their needs. On the other hand, the trade- 
unions, representing men as producers, will choose an independent legislature 
and executive to regulate remuneration and working conditions. This pro- 
ducers’ system, like the hierachy of the Roman Catholic Church, will be outside 
the state. It is a functional federalism, which will derive much help from the 
experience of federalism in the United States. And when the interests of pro- 
ducers and consumers conflict, a sort of Supreme Court will decide between 
them." The difficulties of this plan seem enormous, but there will probably 
be ample time to consider them before the scheme is adopted. It certainly 
= factors which must enter into any system that is ultimately estab- 

Not only is there danger that the state may become unduly centralized, but 
the same is true of the churches and the trade-unions. The life of Lamennais 
is a strong argument for federalism within the Roman Catholic Church, and 
it is rumored that autocracy is not wholly unknown in the American Federation 





8 Pages 102-05. 

® Pages 105-07. 

10 Hoxie, TRADE UNIONISM IN THE UNITED STATES, 216. 

1 Laski, op. cit., 83, 84. 

2H. B. Higgins, “*A New Province for Law and Order,” 29 Harv. L. REv. 13; 
32 Harv. L. REv. 189. 

% Laski, op. cit., 85-89. 
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of Labor. This leads the author to emphasize the freedom of the individual as 
against. both the state and the group. The problem is evidently to find a mean 
between despotic unity and disintegration. He does not, it would seem, solve 
this problem, but he blocks out the factors which will determine its solution. 
Devices like federalism and the separation of powers help keep authority 
within bounds, but liberty is less a tangible substance than an atmosphere. 
The most carefully planned machinery of government will break down unless 
it is operated by men who think. “Everyone who has engaged in public work 
is sooner or later driven to admit that the great barrier to which he finds him- 
self opposed is indifference.” “Thought is the one weapon of tried utility 
in a difficult and complex world.” * Consequently, the mental qualities and 
methods of the electorate, the three branches of the government, the leaders 
of industrial groups, and the civil service, become a decisive element in 
political life. ; 

Repression of thought in the electorate and the civil service will produce in 
. the end just the kind of spirit that we want to get rid of, — the revolutionary 
spirit. The experience of France, set forth in the last chapter of the book, 
shows this conclusively. It is all very well to say that men ought to be 
loyal to the state. What do we mean by the state? After all, it comes right 
down to the government that we deal with, and the government comes down 
to the human beings that we deal with, which means those who will on occasion 
put us into the hands of the police. If the individuals in the legislatures and 
the departments of justice and on the bench do not stand for the best things 
‘men stand for, — for the development of mind and spirit, and the search for 
truth, — men begin to wonder whether, after all, that government ought to 
endure. We cannot love the state as a mystical unity if that unity as we 
actually face it prevents us from living a true human life. So, in order to 
make people loyal to the state, you must make the state the kind of institution 
that they want to be loyal to. - Such is the lesson of this very able book. 

; Z. C., JR. 





Tue Conrtict or LAws RELATING TO BILLs AND NOTES, preceded by a Com- 
parative Study of the Law of Bills and Notes. By Ernest G. Lorenzen, 
Professor of Law in Yale University. New Haven: Yale University Press. 
1919. PP. 337- 

The principal part of this work consists of several articles recently printed 
in law magazines; but much additional value has been given to them by in- 
cluding the law of Latin-America and of Japan among those compared in the 
text. A lengthy Appendix has been added, containing the American Negotiable 
Instruments Act, the English Bills of Exchange Act, the Convention of the 
Hague on Bills and Notes, and the Uniform Law which formed part of it, 
together with very useful comparative tables of sections. An eight-page 
bibliography follows. 

It is a pleasure to have so painstaking and scholarly a work. The concise 
pages of the text represent a thorough study of the subject, a careful thinking 
through, a clear and logical arrangement of the matter, a sufficiently full refer- 
ence to authorities, and the matured conclusion of the author on every point. 
As one studies the work one wonders not that so much could be made out of a 
narrow subject, but that so much could be carefully stated and considered in so 
small a compass. 

The usefulness of the book to the lawyer and the merchant is apparent. We 
look for a wonderful expansion of commerce; we are preparing for commercial 
relations with every part of the world. Whatever else this may entail, it cer- 
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tainly calls for an extensive exchange of bills, drafts, and credits with all coun- 
tries. Here may be found the law to which these instruments must conform. 

Professor Lorenzen’s “Discussions,” which follow in each case the collec- 
tion of each country’s rules for the Conflict of Laws, seem to be based upon a 
positivist philosophy: regarding each question in dispute between the different 
countries as a case for compromise, without regard to its effect upon the general 
body of any particular law. This is the principle upon which the Hague Con- 
ventions proceed. A Professor of Engineering once drafted a city charter on the 
principle, as he said, on which he would build a bridge; that is, he compared all 
existing city charters, and selected the provision which pleased him best for 
each paragraph of his own charter. A bridge is made; but law, like a city 
charter, is born, not made, if it is to prove viable. A sentence of Professor 
Lorenzen’s is suggestive on this point: “ Although the Convention of the Hague 
[of 1912] has not yet been ratified by any of the signatory powers, it expresses 
nevertheless the general point of view obtaining in foreign countries with refer- 
ence to bills and notes.” It may be doubted whether any power short of 
direct sovereign power can force upon a country outland ideas of law; some- 
times not even that, as witness Professor Ehrlich’s illuminating studies as to 
the law of Bukowina. May we not fear that any effort to create mechanical 
uniformity of law throughout the world is doomed to failure? 

An excellent example of Professor Lorenzen’s method is his discussion of the 
law governing the “Obligation” of the bill or note (page 108). He first mar- 
shalls his evidence, — which is the opinion of a considerable number of 
continental writers, a few decisions of German courts, and an equal number of 
English and American decisions, together with references to Story. Long ex- 
tracts are given from Savigny, Bar, Wachter, Story, Lainé, Hertius, Paul Voet, 
and Lord Mansfield’s decision in Robinson v. Bland. All the arguments are 
weighed, and a final preference expressed in favor of the prevailing opinion, 
that the /ex loci contractus should govern the obligation. 

This method makes of law a series of dead rules. Law is not that; it is a 
living, growing thing, which may be changed in detail, but cannot be dismem- 
bered and live. 

The same weighing of evidence, the same conclusion reached on the evidence, 
the preference for a compromise rule quite independent of any general principle 
and regardless of the general body of law appears throughout the work. It is 
the method of the bridge-builder. It may be admitted that this method is 
necessary if one is to bridge the gap between Anglo-American and Continental 
law; but such a bridge can never be built. Let us frankly admit that the Com- 
mon Law is not the Civil Law; let us bewail the fact, if necessary; let us 
understand the Civil Law, with such sympathetic knowledge as one can acquire 
of a.foreign system to which he was not born; but let us not try to create a 
legal Esperanto. 

Professor Lorenzen’s high powers, his scholarship, his industry, his patience, 
his judgment illumine his book, and he has written a work for which the pro- 
fession owes him much; but not the least interesting thing about it is its promise 
of fine work to come, when he gives us more at length the results of his study in 
the strictly common-law doctrines of the Conflict of Laws. 

JosrrH H. BEALE. 





CONSTITUTIONAL PowER AND Wortp Arrarrs. By George Sutherland, former 
United States Senator from Utah. New York: Columbia University 
Press. 1919. pp. 202. 


The wars in which this country has been engaged have given rise to great 
questions of national policy, of political morality, and of constitutional power. 
With the Spanish War we definitely departed from our traditional policy of 
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isolation; the present war has shown us how complete that departure has be- 
come. In his famous discussion of “Our New Possessions,” a legacy of the 
Spanish War, Professor James Bradley Thayer said: “If you ask what this 
nation may do in prosecuting the ends for which it was created, the answer is, 
It may do what other sovereign nations may do.” Senator Sutherland, in 
a series of lectures delivered at Columbia University last winter, vigorously 
upholds the power of the national government to do in international affairs 
what other nations may do. In all matters of external sovereignty the powers of 
the nation are supreme and exclusive. The treaty-making power, he maintains, 
belongs to the nation as an attribute of sovereignty, and, except as limited by 
express provisions of the Constitution, extends to all matters which are within 
the proper scope of treaties. He contends that the nation is not helpless when a 
state attempts to exclude Japanese from the public schools or to forbid their 
owning land, or when foreign subjects are maltreated in any state; and that 
if in such cases a foreign nation has been aggrieved, “it is not from lack of 
power but from lack of action on the part of the national government.” In 
time of war, he maintains, the nation has all powers necessary for national 
self-preservation. ‘The power to declare war includes every subsidiary power 
necessary to make the declaration effective. It does not mean the power of 
waging war feebly, with restricted means or limited forces. It means the power 
to proceed to the last extremity.” Hence the various emergency statutes of 
the present war are within the constitutional power of Congress to enact. 
In particular Senator Sutherland exerts himself in upholding the Espionage 
Act, and he contends that not merely is the act constitutional, but that it does 
not go far enough. The book is an interesting and vigorous exposition of the 
point of view of an aggressive nationalist. ws 





CASES ON NEGOTIABLE INSTRUMENTS, SUPPLEMENTARY TO AmMES’s CASES ON 
BILLS AND Notes. By Zechariah Chafee, Jr. Published by the editor. 
1919. pp. vi, 106. 


Dean Ames’s case-book on Bills and Notes is the most exhaustive case-book 
that has ever been prepared for the use of students. At the time of its appear- 
ance it presented in its cases and notes a complete picture of the law of the 
subject with which it dealt. An index and summary at the end of the second 
volume stated the law with a combination of brevity, completeness, and exact- 
ness which has seldom, if ever, been equaled. 

More than twenty-five years have elapsed since the publication of this book, 
and during that time the Negotiable Instruments Law has been enacted in 
most states of the Union, and many decisions have construed the act, as well 
as the common law. This has made it desirable, ultimately, to prepare a new 
case-book on the subject, and, in the meantime, to present in the pamphlet 
under review the most important recent decisions. The cases are well selected, 
and the annotations, though not attempting a full list of authorities, indicate 
the most significant articles and decisions. * 





Year Books or Epwarp II. Volume XV; 6 & 7 EpwarpII. Being Volume 
36 of the Publications of the Selden Society, for the year 1918. By William 
Craddock Bolland. London: Quaritch. 1918. pp. Ix, 294. 


After a sad interval these records of the lives of men six centuries ago are 
issued again; in the old form, they take up the translation of the Year Books 
of Edward II, giving us in this volume the cases of a half-year. As has been 
true in the other books of the series, there is little to interest a modern legal 
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scholar; for the volume is mostly taken up with the niceties of thé ancient land 
law, now quite obsolete. But for the historian of life the volume is full of 
interest. He shall see the Prior building a wall across the churchyard; the 
parishioners nursing their wrath for seven years and then throwing it down. 
He shall see a Prior and a Prioress contending for tithes of wheat cut on the 
Prioress’ land. He shall hear oath for oath pass between bench and bar: 
“BEREFORD, C. J. Nomde dieu you will find it in the law of England. If... 
Margery had entered . . . would Alan’s sister . . . have recovered? No. 
Scrope. Nom de dieu, sir, no more could Margery.” And he shall see case 
after weary case where one party or the other, claiming an inheritance, was 
alleged to have been born before marriage. 

The Introduction touches on several interesting matters, but chiefly on the 
origin of attorneys, and the difference between them and responders, bailiffs, 
and essoiners. The meaning of “demi seal” or “pes sigilli,” and the reasons 
for using the foot of the seal only, are considered, and the word “godhynch”’ is 
left unexplained. The entire Introduction shows Mr. Bolland’s usual industry 
and acumen. 

JoserH H. BEALE. 


Spirit OF THE Courts. By Thomas W. Shelton. Baltimore: John Murphy 
Company. 1918. pp. xxxvii, 264. 


To interest the general public in specific questions of procedural law reform 
is no easy task. It is not that the public is not interested in the general situ- 
ation. When the stage hero is convicted of a crime on perjured testimony 
or because his witnesses were kidnaped by the villain, and he exclaims, “It 
may be law but it isn’t justice,” he receives a rapturous response from the 
audience to whom the playwright has already shown the hero’s innocence. 
But these people in the audience have a grievance, a real grievance, although 
they do not know exactly what it is. There are miscarriages of justice, not only 
miscarriages which are inevitable in any legal system, but also miscarriages 
which can be and ought to be avoided. . These people have a right to demand of 

’ the legal profession that it find the proper remedies. It may happen, however, 
that although the lawyers offer a remedy, they have not the power to effect it. 
Statutes may have to be enacted, and for their enactment the interest and aid 
of the general public may be necessary. This aid will not be forthcoming unless 
the public is instructed, not merely in the need for a remedy (that they know 
all too well) but also in the nature of the remedy offered. Mr. Shelton, as Chair- 
man of the Committee of the American Bar Association on Uniform Judicial 
Procedure has for years done excellent work in the cause of procedural reform. 
His book is the result of a series of lectures in which he has attempted to con- 
vince the public that a path out of our present difficulties lies in the enactment 
of a federal statute conferring upon the Supreme Court of the United States 
power to regulate by rule of court procedure in the federal courts, and of state 
statutes conferring similar powers upon the state courts which presumably 
would adopt rules based upon the federal model. That he is right seems clear 
to a majority of lawyers interested in the cause of procedural reform. Whether 
he has succeeded in so presenting his case as to interest and instruct the public 
is more doubtful. The presentation of his ideas is not clean cut. The ideas 
are often buried beneath a mass of discursive rhetoric which doubtless sounded 
better than it reads. But he brings great enthusiasm to a great cause, and 
all those who have at heart the just and effective administration of the law 
should join in giving him aid and comfort. re 
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INCOME AND OTHER FepERAL Taxes. By Henry Campbell Black, LL.D. 
Fourth edition. Kansas City: Vernon Law Book Company. 1910. 
pp. xxi, 704. 


_ The passage of the Revenue Act of 1918 [1919] required a new edition of Judge 
Black’s standard treatise on the Income Tax. The new law, together with the 
decisions of two years and the rulings of the Department, has called for a 
twenty-per-cent increase in the size of the book. The work appears to be done 
with care, and the statements of the text are sound. If a case that might be 
discussed is occasionally omitted, it may be laid to the newness of the subject, 
and to the extreme pressure of time on an author who has to get out two new 
editions of a book within two years. In short, Black’s “Income Taxes” is an 
excellent book on a puzzling subject of universal interest; and each successive 
edition makes it more valuable. 





BarNES’ FEDERAL Cope: containing all federal statutes of general and public 
nature now in force. Edited by Uriah Barnes. Charleston, West Vir- 
ginia: Virginian Law Book Company. 1919. pp. civ, 2831. 


In the one hundred and thirty years during which Congress has been busily 
enacting statutes a vast mass of legislation has accumulated, contained in 
some forty bulky volumes, entitled the “Statutes at Large.” So formidable 
grew the proportions of these books of statutes and so intricate and confused a 
body of law resulted, — part of the statutes being obsolete and half forgotten 
and other parts being mutually conflicting, — that as early as 1874 Congress 
authorized a revision of existing laws, and the publication in a single volume 
of the Revised Statutes, containing all the unrepealed laws in force up to 
December 1, 1873, to and including volume seventeen of the Statutes at Large. 
In 1878 asecond edition of the Revised Statutes was published. This was fol- 
lowed in 1891 by a Supplement to the Revised Statutes, covering the period 
from 1874 to 1891, and comprising the statutes contained in volumes eighteen 
to twenty-six of the Statutes at Large. In 1901 a second volume of the Supple- 
ment was published; but since that time no further Revisions or Supplements 
have appeared. 

With a view, however, of simplifying the arrangement and avoiding the per- 
plexities and confusion of the law as set forth in the Statutes at Large, various 
collections of federal statutes, conveniently arranged and classified under lead- 
ing topics, have been published from time to time under the name of United 
States Compiled Statutes.! “ Barnes’ Federal Code,” published in 19109, is the 
most recent contribution in this field. It comprises a collection of all the United 
States Statutes of general and public nature in force at the present time, and 
follows in the main the order and arrangement of previous editions of Compiled 
Statutes. The marked and admirable quality of the book is its extreme com- 
pactness, — the great mass of existing statutes being contained in full within 
the limits of a single volume, attractive in appearance, and easily handled and 
carried. Through the means of thin paper and excellent typography the size 
of the book has been: reduced to proportions never before attained in any pre- 
vious edition of United States Statutes. 

Parallel Reference Tables show the corresponding section numbers in the 





1 These collections include the five-volume edition of Compiled Statutes of 1913 
published by the West Publishing Company, the twelve volume edition of Compiled 
Statutes, 1916, Annotated, published by the same company, the five volume edition 
of Annotated Statutes published the same year by T. H. Flood and Company, and the 
recent single volume edition of Compiled Statutes, 1918, published by the West 
Publishing Company, — a compact, though somewhat large and bulky volume. 
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chronological list of laws, in the United States Revised Statutes, in the Federal 
Statutes Annotated (Second Edition, 1916), and in the United States Com- 
piled Statutes (1916). A general index at the end adds to the value of the book. 
Some will be inclined to regret, however, the omission throughout the body of 
the book of lists of section headings following each title or chapter heading, — 
an omission doubtless due to the effort for extreme compactness. 

FRANCIS BOWES SAYRE. 





THe Resutts or Municrpat LicuTinc In MAssacuusETts. By Edmond 
Earle Lincoln, M.A., Ph.D. Being No. XXVII of the Hart, Schaffner, 
and Marx Prize Essays. Boston and New York: Houghton Mifflin 
Company. 1918. pp. xx, 484. 


A municipal plant is not expected to earn a profit, therefore it does not; that 
appears to be the result of this thorough comparative study of Massachusetts 
municipal electric-lighting plants, and of the same number of private plants 
comparable in size and general conditions and in extent of territory served. 
After'a scholarly and impartial examination, the author concludes that both 
partisans and opponents of municipal commercial activities have been extrava- 
gant in their claims. Municipal plants are conservative; they do not reach out 
for new business, or seek to develop their own territory to the fullest extent. 
They are not very expertly managed; but they serve communities which might 
not be covered by private enterprise. They suffer waste by lack of enterprise, 
and by mistakes of management — seldom by actual dishonesty; but on the 
other hand they do not undertake to exploit their patrons for private gain. 

The work is decidedly interesting to lawyers, since it concerns a controversy 
about city government in settling which lawyers take an active part. Its only 
strictly legal chapter is an excellent one on the history of Massachusetts legis- 
lation on the subject. 

A full bibliography, a statistical appendix, and many tables and charts make 
this a work of scholarly value to anyone interested in the thorough and im- 
partial study of the problem. 





LEGAL AND PoxiticaL Status OF WoMEN IN Iowa. By Ruth A. Gallaher. 
Iowa State Historical Society. 


BROKEN Homes. By Joanna C. Colcord. New York: Russell Sage Foun- 
dation. 


AMERICAN MARRIAGE Laws. By Fred S. Hall and Elisabeth W. Brooke. 
New York: Russell Sage Foundation. 
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The Story of Your Study Lamp 


F you were studying by an old smoky oil lamp and suddenly a 
modern, sun-like MAZDA lamp were thrust into the room, the con- 
trast would be dazzling. That instant would unfold the result of 

thirty years’ development, research and manufacturing in electric lighting. 
And this development commenced with Edison’s first lamp—hand- 
made, when electricity was rare. The General Electric Company was 
a pioneer in foreseeing the possibilities of Edison’s invention. Electric 
generators were developed. Extensive experiments led to the design 
and construction of apparatus which would obtain electric current 
from far-away waterfalls and deliver it to every city home. 

With power lines well distributed over the country, the use of electric 


EDISON'S lighting extended. Street lighting developed from the flickering arc 
FIRST to the great white way. Electric signs and floodlights made our cities 
LAMP brilliant at night, searchlights turned night into day at sea, and minia- 


ture lamps were produced for the miner’s headlight and automobile. 
While the making of the electrical industry, with its many,.many 
interests, was developing, the General Electric Company’s laboratories 
continued to improve the incandescent lamp, and manufacturing and 
distributing facilities were provided, so that anyone today can buy a 
lamp which is three times as efficient as the lamp of a few years ago. 
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HE new edition is divided into two parts: (1) SUBSTANTIVE 

LAW; (2) PLEADING, PRACTICE AND EVIDENCE. 

The book is divided into twenty chapters. Each chapter 

contains the most important and practical principles of Law on the 

subject treated therein, as evidenced by the trend of questions pro- 
pounded by Bar Examiners in the past twenty years. 


More than 200 new questions have been added to this edition, 
and all the answers have been brought down to date to conform to 
the latest decisions and statutes. All the recent important deci- 
sions and statutes and amendments thereto in all branches of the 
Law have been carefully noted and discussed. The Canons of Ethics 
are also contained in this edition. 


The questions are answered in a manner to meet the requirements 
of students, the reasons for the answers are given in full, authori- 
ties are cited for every answer, and quotations from decisions and 
statutes added wherever necessary, and this way of answering has 
met with the approval of all boards of examiners. The student 
therefore will find this book to be the most convenient method of 
review. In short, it furnishes just that preparation needed to insure 
success in passing any examination. 





THE BANKS LAW PUBLISHING COMPANY 


23 PARK PLACE, NEW YORK: 























Please mention Tus Review when dealing with our Advertisers. 


(5) 





ADNDVRRTICrPUeNWre 





ADVERTISEMENTS 





A Directory of Case-Books 





Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year. 
If three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 





Administrative Law, Cases on, American Case-Book Series. By Ernest Freund, Professor of Law, 
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(Bigelow), Property — Titles (Aigler), Property — Wills, Descent and Administration (Costigan), Quasi- 
Contract (Thurston), Sales (Woodward), Suretyship (Hening), Torts (Hepburn), Trusts (Kenneson). 
West Publishing Company, St. Paul, Minnesota, Publishers. 

Bailments, Carriers and Public Callings, Caseson. By Hugh E. Willis, Dean of Southwestern University 
Law School. Little, Brown, & Co., Boston, Mass. 1913. 1 vol., 8vo, buckram, 1200 pp., $4.00. 
Leading cases, showing historical development and fundamental principles. Notes, Annotations, Abridg- 
ments, Remedies, Table of Cases and Index. In use at Creighton, Marquette, Montana, New Jersey, 
Ohio State, Southwestern, Texas, Vanderbilt, Wisconsin, Yale, etc. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Weld Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1910, together with cases 
on the law of bankruptcy, including fraudulent conveyances, with annotations. In use in Harvard, 
Columbia, Northwestern, Chicago, Illinois, Michigan, Wisconsin, and other Universities. Harvard Uni- 
versity Press, Cambridge, Mass. 1915. 648pp. Price, $5.00 net. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William Underhill 
Moore, Professors of Law, University of Wisconsin. 756 pp., 1 vol., price $4.50, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Bills and Notes, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. A reprint of the work originally published in 1881. With Table of Subjects, 
Table of Cases, Summary, and Index to Summary. 2 vols., 8vo, pp. xxii, 894; v, 892. Price, half calf, 
$9.00 net. Harvard University Press, Cambridge, Mass. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University 
Law School. Second edition, revised by Frank Leslie Simpson. pp. xiv, 511; 146 cases, 8vo, $4.00 net. 
Little, Brown, & Co., Publishers. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the lowa Supreme Court. 
New Third Edition, enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 ne#. Little Brown, & Co., 
Publishers. 

Carriers, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard University, Cam- 
bridge. Harvard University Press, Cambridge, Mass. 1 vol., 8vo. pp. 634, half sheep, $4.00 net. In 
use in the following schools: Harvard, University of Chicago, University of Texas, University of Cin- 
cinnati, Fordham, Tulane University, New Jersey Law School, University of Montana, and Yale. 

Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University 
of Illinois. 614 pp., 1 volume, price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Caseson. By Hugh E. Willis. See “‘ Bailments, Carriers and Public Callings.” 
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Civil Procedure, Cases on. By William H. Loyd, Professor of Law, University of Pennsylvania. One 
volume, 950 pages, buckram, $4.50. The Bobbs-Merrill Company, Indianapolis. 

» Select Caseson. Being a Selection of the best Authorities on the New Procedure in Plead- 
ing. With Notes. Second Edition. By Austin Abbott, LL.D. Publishers, Baker Voorhis & Co., New . 
York. 1 vol., 8vo, pp. xxiii, 714, sheep, $5.00. 

Cemmon Law, Readings on the History and System of the Common Law. By Roscoe Pound, Dean 
of Harvard Law School. Second Edition, 1913. The Boston Book Company, Boston, Mass. 1 vol. 
Price $4.50, buckram binding. In use in Harvard and other law schools. 

Conflict of Laws, A Selection of Cases on. With Notes and Summary. _ By Joseph H. Beale, Royall 
Professor of Law in Harvard University. Harvard University Press, Cambridge, Mass. Vol. 1, 8vo, 
Ppp. xviii, 489; Vol. II, pp. xv, 548; Vol. III, pp. xviii, 548. Bound in buckram in two parts. Price, 
$8.00 net. In use in the following law schools: Harvard, Columbia, Chicago, Northwestern, Leland 
Stanford, Jr., North Dakota, New York University of Indiana, University of California, University of 
Montana, Yale. 

Cenflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to 
give to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of 
Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. 848. Price, 
cloth, $5.00 met. In use in the following law schools: Boston University, Creighton University, Uni- 
versity of Missouri, Tulane University, Western Reserve, University of lowa, Fordham, University of 
Wisconsin, University of South Carolina, University of Pennsylvania, University of California. 

Conflict of Laws, Cases on, America Case-Book Series. By Ernest G. Lorenzen, Professor of Law, 
University of Wisconsin. 750 pages, 1 volume, price, $4.50, buckram binding. West Publishing Co., 
St. Paul., Minn. , 

Constitutional Law, Cases on. By Hon. Emlin McClain, of the Supreme Court of Iowa. pp. xli, 1297; 
296 cases, Second Ed., 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law in Harvard Uni- 
versity. Harvard University Press, Cambridge, Mass., 1915. Pp. xxxi, 1068. Bound in four books, 
Cloth, cut flush, $1.25 each. (Book I, Introductory Topics: Book II, The Contract Clause, Ex Post 
Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and 15th Amendments; ‘Book IV, State 
and National Taxation, Money, the Commerce Clause.) 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, Dean University 
of Chicago Law School. 1420 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professor of 
Law in Harvard University. 2 vols., pp. xv, 728, and iv, 682; 450 cases, 8vo, $10.00 net. Little, Brown, 
& Co., Publishers. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
Volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Corporations, Municipal, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard 
University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, 685 pages; price, half calf, $4.00 
net. In use in the following schools: Harvard, Yale, University of Illinois, Creighton, State University 
of Iowa, University of Missouri, Cornell, West Virginia University, University of California, University 
of Idaho, University of Wisconsin, University of Texas, Chicago, Vanderbilt, University of Montana. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University 
Law School. The most comprehensive case-book on this subject. 1911. 1 vol., pp. xiv, 503; 177 cases, 
8vo, buckram, $4.50 net. Little, Brown, & Co., Publishers. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New 
York University. 1917. 1 vol., 8vo, buckram, $5.00 net. Little, Brown, & Co., Publishers. 

Corporations, Private, Cases on. By Edward H. Warren, Story Professor of Law in Harvard University. 
Used in 25 law schools. Published in 1916. 1005 pp. with an appendix of Corporate Forms. $5.00 
net. Amee Brothers, Harvard Square, Cambridge. 

Corporations (Private) Cases on. By George F. Canfield, Professor of Law, Columbia University, and 
I. M. Wormser, Professor of Law, Fordham University. One volume, 966 pages, buckram, $5.00. The 
Bobbs-Merrill Company, Indianapolis. : ; 

Corporations (Private) Caseson. By Horace L. Wilgus, Professor of Law, University of Michigan. Two 
volumes, 2000 pages, buckram, $6.00. New edition in preparation, The Bobbs-Merrill Company, 
Indianapolis. 

a PE earner Private Cases on, American Case-Book Series. By H.S. Richards, Dean University of 
Wisconsin Law School. 860 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Criminal Law, Caseson. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
edition. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xvi, 1107. Price, cloth, $5.00 
met. In use as a text-book at the following law schools: Harvard, Columbia, New York University, 
Cornell, Leland Stanford, Jr., Indiana, Cincinnati, Hlinois, Hastings, California, Maine, North Dakota, 
Chicago, Denver, Northwestern, Missouri, Nebraska, Highland Park, Richmond, Fordham, Creighton, 
University of Washington, University of Wisconsin, Tulane, University of Oklahoma, University of Utah, 
Y. M. C. A. Law School, Boston, Spokane, Ohio, lowa, Washburn, Vanderbilt, Univ. of Montana, Idaho. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, Uni- 
versity of Pennsylvania. 610 pp., 1 vol., price, $4.00, buckram binding. ‘Together with abridged edition 
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of Mikkell’s Cases on Criminal Procedure, both books bound in one volume, $5.00 net. West Publishing 


Co., St. Paul, Minn. 
Criminal Law, Cases on. By Augustin Derby, Professor of Law, New York University Law School. 


One volume, 580 pages, buckram, $4.50. The Bobbs-Merrill Company, Indianapolis, 

Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, 
University of Pennsylvania. 427 pp.,.1-vol., price, $3.50, buckram binding. Abridged edition of Mikell’s 
Cases on Criminal Procedure, 180 pages, $2.00 net. West Publishing Co., St. Paul, Minn. 

Damages, Cases on American Case-Book Series. By Floyd R. Mechem, Professor of Law, University 
of Chicago, and Barry Gilbert, Professor of Law, lowa State University, 620 pp., 1 vol., price, $4.00, 
buckram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Jr., Professor of Law, Harvard University. pp. xvi, 
624; 224 cases, second edition, crown 8vo, buckram, $3.50 net. Little, Brown, & Co., Publishers. 
Domestic Relations and the Law of Persons, Cases on. Second Edition, Enlarged. By Edwin H. 
Woodruff, Dean of the Faculty of Law at Cornell University. Publishers, Baker, Voorhis & Co., New 
York. 8vo, pp. xviii, 624. Price law canvas, $3.50 met. Used as a text-book at the law schools of 
Cornell University, University of Michigan, University of Iowa, University of Indiana, Stanford 

University. 

Equity, Cases on, American Case-Book Series. By George H. Boke, Professor of Law, University of 
California. 1263 pages, 1 vol., price, $5.50, buckram binding. West Publishing Company, St. Paul, 
Minnesota. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late 
Dean of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law 
Review, containing Index and Table of Cases. Price, buckram, $4.00. Cloth cut flush. The Harvard 
Law Review Association, Cambridge, Mass. 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of Harvard Law School. Cloth. 
Vol. I, Parts I-VI _—_— Price, $4.25. . Vol. II. PartsI-III. Price, $2.00. Harvard University Press. 

Evidence at Common Law, A Selection of Cases on. With notes by James B. Thayer, LL.D. Second 
Edition. Publisher, George H. Kent, Cambridge, Mass. pp. xxi, 1203; cloth, $5.00 met. In use at 
Harvard, Yale, Columbia, Cornell, New York University, University of Maine, Northwestern, Cincin- 
nati University, Chicago, Pennsylvania, Illinois University, Indiana University, Stanford University, 
University of Colorado, University of Minnesota, Vanderbilt, Trinity. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second edition. pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Limp morocco, gilt top, with 
book mark, $6.00 nef. Little, Brown, & Co., Publishers, Boston. 

Federal Courts: Jurisdiction, Practice and Procedure. Illustrated by cases and readings by George W. 
Rightmire, Professor of Law in the College of Law of the Ohio State University. Published by the W. H. 
Anderson Company, 1917. Price $6.00. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, of the Chicago Bar. 
729 pages, 1 vol., price $4.50, buckram binding. This volume is Volume 4 of a five volume case-book 
on Property. West Publishing Company, St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Dean of the Faculty of Law at Cornell Uni- 
versity. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xiii, 592; law canvas, $4.00 
net. In use at Cornell, New York University, University of Missouri, lowa State University, and other 
law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, A.M., LL.D., Langdell Professor 
of Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiv, 
1197; cloth, $4.50 met. In use at Harvard, Columbia, Dickinson, the University of Illinois, Chicago, 
Indiana University, University of Wisconsin, Creighton University, Cincinnati, Boston University, 
Stanford, Northwestern, Western Reserve, Universities of Kansas, Denver, South Carolina, University 
of Texas, and elsewhere. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Dean University of Minnesota 
Law School.. 765 pages, 1 volume, price, $4.50, buckram binding. West.Publishing Co., St. Paul, Minn. 

International Law, Cases on. By James Brown Scott, Professor of Law at George Washington University 
School of Law. 960 pp., 1 vol., price $3.50, cloth. West Publishing Co., St. Paul, Minn. 

Interstate Commerce, Cases on. By Felix Frankfurter, Professor of Law in Harvard University. $8vo, 
pp. 706; cloth, $3.00 wef. Harvard University Press, Cambridge, Mass. 

Irrigation and Water Rights, Caseson. By Joseph H. Bingham, Professor of Law, Stanford University. 
One volume, 750 pages, buckram, $5.00. The Bobbs-Merrill Company, Indianapolis. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, 
Jr., Northwestern University Law School. 616 pp., 1 volume, price, $4.00, buckram binding, West Pub- 
lishing Company, Saint Paul, Minnesota. 

Legal Liability, Cases on. By Joseph H. Beale, Royall Professor of Law in the Harvard Law School. 8vo, 
cloth, 820 pages, price, $4.00. Harvard University Press, Cambridge, Mass. 

Mining Law, Cases on. By George P. Costigan, Jr., Professor of Law, Northwestern University. One 
volume, 800 pages, buckram, $5.00, The Bobbs-Merrill Company, Indianapolis. 

Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean of 
the Faculty of Law in Columbia University. Second Edition, 1917, by I. Maurice Wormser, 
Professor of Law at Fordham University. Publishers, Baker, Voorhis & Co., New York. 8vo. pp. 
xii, 1-764; buckram, price $5.00. Used at Columbia, Fordham, Yas, Georgetown, Wisconsin, lowa, 


Leland Stanford and many other university law schools: - 
Mortgages, Cases on. By N. Durfee, Professor of Law, University of ‘Michigan. One volume, 


531 pages, buckram, $4.00. The Bobbs-Merrill Company, Indianapolis. 
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hwvdern American Law. A series of case-books (published individually or collectively), covering nearly 
all branches of the law, prepared by standard legal authorities, under editorial supervision of Eugene 
Allen Gilmore, University of Wisconsin. In use at Chicago, Wisconsin, Illinois, Florida, North Dakota, 
Marquette, Albany, John B. Stetson, etc. Prices vary from $1.00 to $3.00. Complete information 
Qa request. Blackstone Institute, Chicago, Ill. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Pro- 
fessor of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of 
the New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 900; law canvas, 
$4.50 net. In use at Cornell, Northwestern, University of Maine, Indiana University, and other law schools. 
This work contains: (1) The Negotiable Instruments Law as enacted in several of the States; (2) the 
Original notes of the American draftsman (J. J. Crawford Esq.); (3) many of the notes of the English 
draftsman (Judge Chalmers); (4) the English Bills of Exchange Act; (5) a large collection of Selected 
and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and thorough 
annotations by the editor. 

Negotiable Instruments Law, Annotated. The Comments and Criticisms by Prof. James Barr Ames, 
Judge Lyman D. Brewster, and Charles L. McKeehan. References to English Bills of Exchange Act and 
Digests of all Cases under Negotiable Instruments Law and Bills of Exchange Act, by J. D. Brannan, 
Bussey Professor of Law in Harvard University. Second Edition, revised, rearranged, and enlarged. 
In use at Harvard Law School. The W. H. Anderson Co., Cincinnati, Ohio, Publishers. 1 vol., 364 
pp., $3.50. (Special rates to Law Students.) 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, Uni- 
eat of Wisconsin. 638 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. Paul, 

inn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School, Cambridge. 1 vol., 8vo., pp. viii, 622. Price, cloth, $5.00 met. Harvard University 
Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, 
Dwight Professor of Law, Columbia University School of Law. pp. xi, 691; 286 cases, 8vo, buckram, 
$5.00 net. Little, Brown, & Co., Publishers. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, 
Husband and Wife, Marriage and Divorce.) By Albert M. Kales, of the Chicago Bar. 830 pages, 
1 vol., price, $4.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband and Wife.) 
By Jeremiah Smith, Story Professor of Law Emeritus in Harvard University. Harvard University Press. 
1 vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 net. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. Second Ecition. Parts I-IV, pp. 349. Cloth cut flush. Price, $2.20 met. Har- 
vard University Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-book Series. By Clarke B. Whittier, Professor 
of Law, Leland Stanford Junior University. Parts I, II, and III about 640 pages, 1 Vol., price $4.00, 
buckram binding. West Publishing Co., St. Paul, Minnesota. 

Procedure, Cases on Civil. With Introduction and Notes. By Austin Wakeman Scott, Professor of Law 
in the Harvard Law School. 8vo, cloth, 677 pages, price $4.50. Harvard University Press. 

Property,Caseson the Law of. By John Chipman Gray, late Royall Professor of Lawin Harvard University. 
6 vols., 8vo. Vols. 1-6 (2d ed.), $3.50 each. Volumes of this series are used in the following universities: 
Harvard, Columbia, Indiana, North Dakota, Chicage, Nebraska, Northwestern, Stanford, Utah, Wash- 
ington State University, Wisconsin, Michigan, lowa, Oklahoma, and Minnesota. Harvard University 
Press, Cambridge, Mass. 

Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol. 1. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Another’s 
Lands, by Harry A. Bigelow. (In preparation:) Vol.III. Titles to Real Property, by Ralph W. Aigler, 
of the University of Michigan Law School. Vol. IV. Future Interests, by Albert M. Kales, of the 
Chicago Bar. Vol. V. Wills, Descent and Administration, by George P. Costigan, Jr., of the North- 
western University Law School. West Publishing Company, St. Paul, Minn. 

Property, Cases on. By Edward H. Warren, Story Professor of Law in Harvard University. Used in 33 law 
schools. Published in 1915. 856 pp., $5.00 met. Amee Brothers, Harvard Square, Cambridge. 

Personal Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law in 
the University of Chicago, 404 pages, 1 volume, price $3,50, buckram binding. This volume is Volume 1 
of a five volume case-book on Property. West Publishing Company, St. Paul, Minnesota. 

Public Callings, Caseson. By Hugh E. Willis. See “‘ Bailments, Carriers and Public Callings.” 

Public Service, Cases on. By Charles K. Burdick, Professor of the Law of Public Service in Cornell Uni- 
versity, College of Law. pp. xiii, 544; 167 cases, 8vo. Buckram, $5.00 net. Little, Brown, & Co., 
Publishers. 

Public Service Companies: Public Carriers, Public Works, and Other Public Utilities, Cases on. 
By Bruce Wyman, formerly Professor of Law in Harvard University. Harvard University Press, 
Cambridge, Mass. 1 vol., 8vo, pp. xii, 607, with an index of subjects: half sheep, $4.00 net, prepaid. 
Used in the following law schools: Harvard, Columbia, Chicago, Indiana, Western Reserve, Leland 
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Stanford, Jr., Northwestern, Nebraska, Louisville, Fordham, Creighton, Texas, Michigan, State Uni- 
versity of Iowa, Illinois, Missouri, West Virginia, Tulane, Wisconsin, Vanderbilt, Yale, University of 

; California, Atlanta, Washington. 

‘Quasi-Contract, Cases on, American Case-book Series. By Edward S. Thurston, Professor of Law, 

' _ University of Minnesota, 625 pages, 1 volume, price $4.00, buckram binding. West Publishing Company, 
St. Paul, Minnesota. . 

Quasi Contracts, Caseson. By Edwin H. Woodruff, Dean and Professor of Law, Cornell University. One 
volume, 652 pages, buckram, $4.50. The Bobbs-Merrill Company, Indianapolis. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of cases 
on the topics usually taught in.law schools in the course on ‘‘ Real Property.” By William A. Finch, 
Professor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. Pub- 
lishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. 1,387; law canvas, $5.00 nef. In use at Cornell, 
University of Wisconsin, University of Maine, University of Missouri, University of California, and other 
law schools. 

Sales, Cases on. By Samuel Williston, Weld Professor of Law in Harvard University. Harvard University 
Press, Cambridge, Mass., Second Edition, 1905. pp. 1086. In use as a text-book in the law schools of 
the following universities: Harvard, Michigan, Northwestern, Cincinnati, California, Western Reserve, 
‘Indiana, Iowa, Colorado, Illinois, Pennsylvania, Dickinson, Chicago, Washington State. Price, $5.00 met. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Dean Stanford University 
Law School. 785 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Sales, Selected Cases on. By Francis M. Burdick, Dwight Professor of Law in Columbia University School 
of Law. Second edition. pp. xiii, 792; 330 cases, 8vo, buckram. $5.00 met. Little, Brown, & Co. 

Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, Professor of Law, Uni- 
versity of Pennsylvania. 660 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and. Citations. By James Barr Ames, late Dean of Harvard 
Law School. Parts I-IV, pp. 652. Price, cloth, $4.75 met. Harvard University Press, Cambridge. 

Titles, Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. 953 pages, 1 volume, price $5.00, buckram binding. This volume is Volume 3 of a four volume 
case-book on Property. West Publishing Company, St. Paul, Minnesota. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. New Edition, 
1919, conforming to the first-year curriculum in Harvard Law School, by Roscoe Pound. Pt. I, pp. 165. 
Price, paper, $1.50 net. Harvard University Press, Cambridge, Mass. 

Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv., 
709; 161 cases, 8vo. Buckram, $5.00 nef. Little, Brown, & Co., Publishers. 

Torts, Cases on, American Case-Book Series. By C. M. Hepburn, Professor of Law, University of Indiana. 
About 1400 pages, 1 vol., price, $6.00, buckram binding. West Publishing Company, St. Paul, Minnesota. 

Torts, Caseson. By Francis H. Bohlen, Professor of Law, University of Pennsylvania. Two volumes, 
1453 pages, buckram, $7.50. The Bobbs-Merrill Company, Indianapolis. 

Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
An entirely new arrangement of this subject. 2 vols. pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed 
on thin paper. Limp morocco, gilt edges, $11.00 met. Little, Browrt, & Co., Publishers. 

Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New 
York University. 617 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Trusts, Cases on the Law of. By James Barr Ames, late Dean of Harvard Law School. Second Edi- 
tion. pp. 527. Price, cloth, $4.00 met. Harvard University Press, Cambridge, Mass. 

Trusts, Cases on Constructive and Resulting. By Austin Wakeman Scott, Professor of Law in the 
Harvard Law School. 8vo, paper, 220 pages, price $1.25. Harvard University Press. 

Trusts, Cases on. By Austin Wakeman Scott, Professor of Law in Harvard University. pp. xiii, 842. 
Price, buckram, $5.00 net. Published in 1919, by the Editor. : 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable 
uses in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price, law canvas, $6.00 nef. In 
use as a text book at Columbia University. 

Wills and Administration, Cases on. By Joseph Warren, Professor of Law in Harvard University. 
Published in 1917, by the Editor. 1 vol., pp. xiii, 879, with an appendix of selected Probate Forms. 
Cloth, $5.00 net. 

Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law North- 
western University. 781 pp., 1 vol., price $4.50, buckram binding. This volume is Volume 5 of a five 
volume case-book on Property. West Publishing Company, St. Paul, Minn. 
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Law School of Harvard University 


SPECIAL SESSION 





In order to meet the needs of students discharged 
from the military or naval service too late to take 
advantage of the regular session, a special session will 
be conducted from February 3, 1919 to August 30, 
1919. There will be the same number of lectures as 
in the regular session, the courses will be conducted 
by the regular teaching staff, and substantially the 
same opportunities will be offered as in the regular 
session. 


The following persons will be admitted as candi- 
dates for the degree of Bachelor of Laws:— 


1. Graduates of colleges of high grade upon 
producing their diplomas. 


2. Graduates of other colleges of approved stand- 
ing upon producing their diplomas together with an 
official certificate that they ranked in the first third 
of the class in the work of the senior year. 


3. Students who have completed three years 
of the prescribed course of a college of high grade 
and left college to enter the military or naval service 
of the United States or of one of the countries allied 
with the United States, upon producing certificates of 
their college work and proper evidence of furlough or 
discharge from the service. 


For further information apply to 


The SECRETARY, HARVARD LAW SCHOOL, 
| Cambridge, Mass. 
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Reports for the new erao 


Publishers and -editors unite to produce one superior 
series of Annotated Caseso 
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President , 
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Columbia. 4 to 
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GEorGE E. WRIGHT, LL.B., "91, Washin, ton. 
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“—. JAMES Mapison Morton, wes LL.B., "94, Massa- 
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Treasurer 
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JOSEPH POTTER COTTON, LL.B., 00, New York. 
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WILLIAM RAND, Jr., LL.B., °91, New York. 
HARVEY HOLLISTER Bunpy, LL. B., 14, Boston. 
REGINALD HEBER SMITH, LL. B., 14, Boston. 





Term Expires 1921 
IRVIN McDoweLt GARFIELD, LL.B., '96, Boston. 
FRANK FARNUM Dresser, LL.B., ’97, Worcester. 
FRANK WARREN KNOWLTON, LL.B., '02, Boston. 


Term Expires 1922 


CHARLES SEDGWICK RACKEMANN, °81, Milton. 
WILLIAM G. THOMPSON, LL.B., ‘91, Newton. 
GEORGE W. “WIGHTMAN, LL.B., '15, Boston. 
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RosBins B. ANDERSON, LL.B., ‘03, 303 Stangenwald 
Bi ulu, Hawaii. 

H. F. Baker, LL. B., 03, Wabash Bide. Pittsburg, Pa. 

FREDERICK R. BEHRENDS, LL.B., ’09, 1110 Wilcox 
Bidg., Portland, Ore. 


James G. BERRYHILL, Jr., LL.B., ’06, Equitable Bldg., 
Des Moines, Ia. 

Justin DEW. Bowersock, LL.B., '96, Fidelity Trust 
Bidg., Kansas City, Mo. 

CLAUDE R. —- Bi. B., "11, 170 Westminster St., 
Providence, R. I. 

os o CHAPMAN, LL.B., ‘09, 187 Middle St., Port- 
and, e. 

WILLIAM C. COLEMAN, LL.B., 09, 825 Equitable Bidg., 
Baltimore, 

RICHARD P. DtetzMaNn, LL.B., '07, Louisville Trust 
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ALBERT DANNER E..iot, ’83, Eureka, Nev. 

BERTRAM ELLIs, LL.B., 1887, Keene, N. 
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Bldg. , Jacksonville, Fla. 

JouN GATLING, "76, Forest City, Ark. 
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J. F. OLSSON & CO., Art Dealers 


HARVARD SQUARE 








LEGAL LITERARY WORK. One or two men of 
mature judgment, sound legal training, and high 
general education, Harvard Law School graduates 
who have had experience in the actual practice of 
law, are wanted to fill permanent positions on 
the editorial staff of Corpus Juris. 


THE AMERICAN LAW BOOK CO. 
27 Cedar Street, New York City. 











DAVID FARQUHAR 
Book-binder 
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The Harvard Law Review 
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Its Notes and Recent Cases invaluable to the practising 


lawyer. 
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Workmen’s Compensation Books 
SPECIAL | 


A general survey of the subject in convenient pocket form, covering 
cases down to date of publication is 


Dosker’s Workmen’sCompensation Manual, 1917. $4.50 


No attempt is made to give the statutes of the several States. 

The drift of opinion in construing the statutes is shown. Dosker’s 

work, with the statutes of your own State and the Reports of your 

local Industrial Board hearing Compensation cases make a good 
equipment for practice in these cases. 








If an historical survey of the whole subject in England and other 
Foreign Countries, along with doings in the United States is desired, 
in securing a thorough understanding of the whole subject get 


Boyd’s Workmen’s Compensation, 1913. $5.00 


This is a competent treatise. It covers Foreign and American law 
down to its publication 1913. 





Cases from all jurisdictions with excellent notes are contained in the 
Negligence and Compensation Cases. 17 Vols. $76.50 


This current series is in high repute! with lawyers, having Com- 
pensation Case business. It is published at $6.50 per volume, about 
two volumes a year. 





All of these books are in extra fine condition, practically good as 
new, and represent a large saving over new books Our stock of each 
is limited. Suggest your early order or further inquiry. 


GEORGE I. JONES 


Law Bookseller 
202 So. Clark Street CHICAGO, ILL. ° 








3@™ This being the last issue of the Review until November, please 
remember we are always “‘ on deck” for any law book matter. 
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Cambridge Trust 
Company 
HARVARD SQUARE 

__ DEPOSITS $2,800,000 
Interest paid on deposits 





SAVINGS DEPARTMENT 





One Dollar opens an account. 


Money goes on interest the first 
day of every Month. 





Safe Deposit boxes for rent. 
Storage for valuables. 








PRINTERS 


THE 
COSMOS PRESS 


LAW BRIEFS, PAMPHLETS 
CATALOGUES, MAGAZINES 


Official Printers to the 
New York American Museum of 
Natural History 






PUBLISHERS OF THE 
AMERICAN MUSEUM JOURNAL 
THE AUK 







30 BOYLSTON STREET 
CAMBRIDGE, MASSACHUSETTS 





























The Position of Foreign Corporations 
in American Constitutional Law 


BY 


GERARD CARL HENDERSON, LL.B. 





Harvard Studies in Jurisprudence, Vol. II. 





XX + 220 PAGES. $1.50 


The study is of timely interest, since the decisions of 
the supreme Court during past few years, on such subjects 
as taxation and regulation of foreign corporations, and the 
jurisdiction of state and federal courts over foreign corpora- 
tions, indicate that first principles of this branch of the 
law are up for reconsideration, and that fundamental 


changes are under way. 


HARVARD UNIVERSITY PRESS 


26 Randall Hall, Cambridge, Mass. 





280 Madison Ave., New York, N. Y. 
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( (SCLOTHINGS 


Cock Furnishing Goods, 
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The One Supreme Authority — 


WEBSTER’S NEW INTERNATIONAL 


The New Creation isan all-knowing special teacher answering with final 
authority all kinds of puzzling questions in spelling, pronunciation, 
definition, history, geography, biography, sports, arts, and sciences. 


400,000 Vocabulary Terms. New Gazetteer. 
12,000 Biographical Entries. 2700 Pages. 
Over 6,000 Illustrations. Colored Plates. 


The One Supreme Authority. It is the 
standard of the Federal and State Courts. 
The standard of the Government Printing 
Office. The standard of nearly all of the 
schoolbooks. Jndorsed by State School 
Superintendents. All States (32 in num- 
ber) that take official action regarding the 
adoption of dictionaries recognize the 
Merriam Series as authoritative. 

Write for specimen pages. FREE, a 
set of pocket maps if you mention this 
publication. 
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DURGIN, PARK & CO. 


(Established 1874) 
OPEN FROM 5 A. M. 


Market Dining Rooms “07°. m! 
30 North Market and 31 Clinton Street, BOSTON 








Satisfactory Printing 








Sat-is-fac’to-ry. That which satisfies. 
Sat’is-fy. In general, to fill up the 
measure of a want of (a person or thing); 
hence, to supply to the full, or so far as 
to give contentment, with what is sought 
or wished for. 

Webster's International Dictionary. 
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The Harvard Law 


Review 


will demand your attention irt 
Volume XXXIII 
as it has in past issues 


Subscribe Now 





[F you have not already sent in your 
renewal, do so before you forget. 
You will want the first issue in the fall. 
If you are not a subscriber, now is the 
time to begin. 





PUBLISHED IN EIGHT NUMBERS 


From November Ist to June Ist 





Subscription price $2.50 per year. 
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